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theof inevidence, where should consider the connectionthey paper
with all the circumstances above stated. But if should not bethey

so,to do and couldable not find of the evidenceany preponderance
toas when the alteration or if anmade,was there is entire absence
evidenceof and of in thecircumstances, both instrument and in the

whichevidence from an inference canaliunde, be drawnlegitimately
to the timeas when it was thethenmade,actually presumption

arises that the alteration was made after the of theexecution instru-
ment; and this is a of fact are to make,which thepresumption jury
under instructions from the shallproper court, where be unablethey

find theto fact from inevidence or theany circumstances case.
That is doctrinethe ofclearly our decisions. Hills v. 11Barnes,

H. 395; Burnham v. H.,N. 35Ayer, N. supra.
resultThe of the of the rule as held inapplication New-York,

andin inMassachusetts, State,this will seenthus be to thebe
same; and itwhether be said thethat is thepresumption against

or that burdenthe of is it amounts toplaintiff, him, theproof upon
same since in both cases the tothing, instrument is be used as evi-
dence, and afford sufficient evidence in itself tomay rebut and
overcome the in one or apresumption to makecase, prima facie
case for the in theplaintiff other.

The found that there nojury was contract thewith toprincipal
the timeextend of payment of the note without the consent of the
and the usurioussurety, contract is void our lawby to theonly

Green,ofextent the Williev. 2 H.N. 338.usury.
As the defendant havesurety, the andmight pleaded hadusury

times thethree amount of the deducted; as he not,but didusury
stands as thehe would under circumstances,similarprincipal which

be to the or in hededucted,would have case has it tousury paid
it back.-recover The defendant in this case has the fullhad benefit

thisof and hededuction, has no farther cause of Rich­complaint.
v. 14mond Vt. 258; Mead v. H.Standclift, Merrill, N.30 472.

There must be
on theverdicLJudgment

Emerson v. Gilman.

L.,The defendant signed a note for surety,$60 took from L. a mort-with one as and
gage of real estate indemnify liability.to him that Theagainst defendant had the

pay,note to and L. sold the defendant onmortgaged premises to M. The sued M.
mortgage, accumulated,the and after a large of costs hadbill recovered($135)

M.,judgment form,against containingand possessiontook of in commonhis writ
M.,an execution for against mortgagedcosts in theput possession prem-and ofwas

ises, but no costs had been M. had thejudgment, conveyedcollected of M. Before
—Held,premises to these notplaintiffs; the entitled to a decreeplaintiffsthat were

tendered,dischargeof of mortgage onlythe had not the note andthey paiduntil or
interest originally defendant, onpaid by mortgage.the but his in the suit thecosts

This awas tbe of afor a decree forpetition discharge mortgage.
The of theparties to the statement facts: On.agreed following
20th of then theday one Richard ownerNovember, 1856, Lamprey,
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the same to thein petitionee,of the question,premises mortgaged
which notehim for a note as his Gil-to surety,indemnify signing

the was theexecuted,man had to Afterafterward pay. mortgage
M. andhands of one J.title of went into the Moody,Lamprey

title in andfrom him the the wasto While Moody,petitioners.
a writ ofafter had the Gilmannote,Gilman paid brought entry

the Thisfor the of actionagainst Moody recovery premises.
thenote whichon the that theresisted, mortgageMoody ground

in as for $60,made to secure described the whilewas was mortgage
a$71;to sustain it verdictthe note relied was for but wasupon
inand ordered for The thefound, costs,Gilman. actionjudgment

were taxed and atGilman v. allowed $135.Moody,
at the took out aGilman, of writ ofexpiration sixty days, pos-

in an andsession, officer,which was the hands of he wasplaced
in of the No for theduly put possession premises levymortgaged.
made.costs was

the 20th of tendered1862,On the toSeptember, petitionersday
the amount of the thesaid Gilman note secured andby mortgage,

for the of his claim to theinterest, purpose disehai’ging premises
virtue of the and the same time offered toat him aby mortgage,

indeed common andform, drawn, requested himquitclaim ready
execute there then a of theit,to to takepresent justice peacebeing

refused to theGilman orthe acceptacknowledgment. money
thedeed,execute the that should alsopetitionerscontending pay

incosts the action Gilman v.the Moody.
And the of law the case were andquestions reserveduponarising

the term.to lawassigned

for theStevens Vaughan, plaintiffs.

for the defendant.Woodman,Avery

Sargent, The statute ch. sec.Stat., 131,J. (Rev. provides,4)
the of the acts stated in thethat condition ofperformanceupon

and the of all and costspayment damages byany mortgage, arising
the condition,of of such to thereason non-performance according

thereof, or the tender ofterms such andupon legal performance
such shall be void.mortgagepayment,

alsostatute sec.291, if,The Stat. that afterprovides (Comp. 5),
or or a tender the mort­thereof,such payment, legalperformance

or his andestate,person having duly requested,gagee, being having
reasonable therefor tendered to shall refusehim,his orcharges

execute a release of his in theto interest prem­neglect mortgaged
estate,the or hisises, mortgagor, person may byhaving apply

to .the for a decree of and forcourt, &c.,praying discharge,petition
relief thereon.other

6 thethat court shall decree suchthatprovidesSection mortgage
if, and find that thenotice shallbe discharged, upon hearing, they

suchof has and allbeen performed, damagescondition mortgage
to thereof hascosts or that a tenderpaid, according law, legaland

&c.made,been
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In case andbroken,this the condition of the had beenmortgage
note,Gilman had been to the which he asobliged surety;pay signed

and when he to himself ofsought indemnify by getting possession
the land that was him to secure him forto thusmortgaged paying

athe he is met denial that his claim the land undernote, by upon
the is and in vindicate he isvalid; order to his claimmortgage

a accumulates;to matterthe until bill of costsobliged litigate large
and a decision in hisobtained and takenfavor,having possession
of the a the re-land,of the ofpremises, having equitygrantee

seeks to redeem amountnow the of the notedemption, by paying
interest,and to costs,and Gilman lose his bill of orleaving large

itto collect of who the atowned the time the suitMoody, premises
was brought.

But the the estate of the ais entitled toparty having mortgagor
decree of it that ofthe conditiononly by makingdischarge appear
such has been has not in thisbeen donemortgage performed (which

that allor and costs reason of the non-case); damages byarising
of such havecondition been or aperformance thatpaid; legal

tender has thethereof and ofmade,been amount debt and damages
into and thecourt, with clerk thereof. Now thebrought lodged
thecosts, in suit the aroseupon reason of themortgage, clearly by

ofof the condition thenon-performance The case doesmortgage.
not find that the tendered has beenmoney into court andbrought

the whichwith is in tolodged clerk, order have the tendernecessary
of avail. But weany aside from that think there must have been
tendered the inamount of the the oncosts suit the mortgage,

with the amount of the and Gilmantogether note, interest, before
was bound to release his mortgage.

But stress is laidsome the form of writthe ofupon inpossession
this which is in thecase, form the statute Stat.,prescribed by (Rev.
ch. 11;sec.193, Stat., which,Comp. after the496), reciting judg­
ment the thedefendant, that haveagainst ofplaintiff possession
the demanded and also recoverpremises, costs, &c.,his commands
the officer to cause the haveto of theplaintiff saidpossession prem­

andises, &c., also commands him to the &c., oflevy upon goods,
the debtor, to the amount of said and the officer’spay costs, fees,
and for ofwant to arrest the theof &c.property debtor,body

It is the allresult, in cases of real actions thatupon mortgages,
the when heplaintiff) recovers has forexecution hisjudgment,

in thecosts writ of and if costs arepossession; those collected
the debtor’s other it theupon leaves so much less for theproperty,

to in order to redeem the land. But ifpay themortgagor person
as in thissued, case, sells the or inland, it,his thebeforeright

his ofwrit and for and ifplamtiff gets executionpossession costs,
he has otherno then the must lose his ifcosts,property, plaintiff
the land can be redeemed the amount due the mort-onby paying

note, and interest.gage
But this is not Inso. all of this kind the has acases plaintiff

lien the land for the wellcosts, debt;as as for theupon original
and if the land is worth the he not needto wholeenough pay may
to thecollect costs in other and that heit oftenany way; happens
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these costs somecan collectdo so if lie would. But if lie doesnot
redeemed byone is harmed as the land beit,other no by mayway,

— hethe suedBut in easethe balance on the note. personpaying
—suitat the time of broughtwho owned the ofequity redemption

the writ ofthe of before possessionshould sell redemptionequity
histo collectin has electionissues, case,as this then the plaintiff’

themhavesued, can, paidthe if he or tocosts of who wasperson
them, besidethe if the is worth tolaud,out of land payenough

of thenote;the and if the land is redeemed by paymentpaying
allclaim,and his as persons.debt thatcosts, discharges against

and costsif the debtThe of the can blame no onepurchaser equity
if he toworth,make the land is or is obliged paymore thantogether

heinterest; because, whenmore to redeem it than the note and
thetolandhad and he took theaccrued, subjectthe costsbought,

asextends to costslien it created the whichbyupon mortgage,
well as to the debt.

hadestate,hisBut the or the havingsuppose personmortgagor,
the sixtydesired to he to withinwhatever was pay,pay obliged
have theand notentered,the wasafter conditionaldays judgment

Itall, must he havewrit of issued at how much paid?possession
that11; Stat.190,is ch. sec.Stat., Comp.provided 492)(Rev.

conditional; ifthatin shall beactions on themortgages judgment
the mort­shall tothe or his payperson right,mortgagor, having

the sum the court shall adjudgehisor person having right,gagee,
interest,rendered,after withdue, two monthswithin judgment

shallvoid; a writ ofshall otherwise possessionsuch bejudgment
of coursedue,the sum wouldcourt, inissue. Now the adjudging

onvoidelse, thetime,include the costs to that judgment beingup
costs, andmust hisof the losedue,the the sum plaintiffpayment

areus the costs an.them of In the case beforegetcould no one.
orand must becase,as in otherdebt, paidincident of the any
totheas the note which wastendered, as well mortgage given

can redeem.thebeforesecure, petitioners dismissed,with costs.Petition

Company.Hillsborough InsuranceSanders v.

limits a suit on thecompany whichin of an insuranceprovision the charterThe
located, remedy,to themerelycounty companjr pertainsisto the thepolicy where

upon subject.themay by generalachangedand be law
S., B.,O., under the name of S.M. &recited a made withpolicythe declarationWhere

others,others, and without men-S.policy offered in evidence was withand and the
0.,thatU., B., tending to showevidencethe of M. & and there wastioning names

insured, and the per-werepropertyin thejointlyM. & B. interested with S.were
“others,” noheld that there was variance.itbysons intended the term was

others,” sold toWhere, propertyand the wasby “S.after an insurance was eifected
W., S., him anddebts due tomortgaged it back to to secureat the same timewho

upon theM., given indorsedcompany,& of to the whoto O. notice waswhich


