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Young v. Woodward.

annexed,delivered, therea count an accountgoodsfor and or ona count soldsustainTo
shown, promiseexpressan orupon impliedwhichprecedenta sale or a debtmust he

can rest.
salefordeclaring consignment goodsof or the ofon contracts bailmentgeneral, inIn

count, undertaking ofreturn, setting out andspecial promiseshould a thethere beor
founded,defendant, promisebreach ofon which it was the thatthe considerationthe

carelessness,defendant, plain-or and the loss occasioned to theneglector hisby the
thereby.tiff

theby maynot made todesignated payor,of the hepayments, whenapplicationThe
indebtedness, beequity requireof them toprinciplesor the strictoldest wherever

case, asmade; partin of such of the accountpresent discharge plaintiff’sthe—in
in the suit.pendingcan be recovered

Assumpsit. counts;1860,14,elated twoJulyWrit containing
otherannexed, and the for wares andon an accountone goods,

sold and delivered.merchandise,
“one To balance onannexed contains but item:The account

3,as times.bills sold at different$99.38, Septemberfromaccount,
of the first in the1858, out.” The date the of itemdeliverymade

and the27, 1857, 21,is last 1857.FebruaryJanuaryspecification
and other anditems of jewelry articles,The containsspecification

to if deemed material. theeither Plea,be referred by party,may
statement.with a briefissue,general

auditor,an who made acase referred to in favorreportThe was
the of the courtto ondefendant,the subject opinion sundryof

therein. The therefore,law stated for theparties,ofquestions
the statement facts,of the ofcase, upon followingagreedpurposes

to theto theuponthe auditor’sright go juryeither reservingparty
aftermaterial,and facts deemed the of theany adjudicationreport,

stated.of law hereinquestions
the defendant theto articles inThe delivered mentionedplaintiff

under the verbalfollowing Thatarrangement:his specification,
the toshould take sell for the anddefendant goods plaintiff,the

as he did not-return,for such at certainaccount agreedshould
inand, if he returned a damagedany goods condition,prices;

the for the on settlement.allow plaintiff' damageshould
the different lots of onThe entered his accountplaintiff goods

follows:assubstantiallybook
sell;”took and“Daniel R. to then followed an enu-Woodward

articles,of the with the The defendant sold ameration prices.
the and returned aof The calledportion. plaintiffgoods,portion

hethe defendant the balance claimed as histo beforedue,on pay
this suit.commencement ofthe

thethe of under date ofWith exception goods charged February
all the were the$4.99,to taken from3, plaintiff’samounting goods

and delivered M. thestore at Sanbornton JohnBridge, by Young,
at the defendant’s residence in Franklin. Johnplaintiff’s agent,

he saidat the time delivered was aM. Young, goods, peddler,
to and other articles,from place,place carrying jewelrytraveling
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and no evidence offered to whether thewas either plain-way prove
or M. sell atiff, said license to asYoung,John had any goods

peddler.
As to 5,item for$3.40,one of under date of which wasFebruary

“cloth, the finds as The admitted twoauditor follows: plaintiff
than thedelivered,after the cloth was and amountpayments greater

for that he hadthe cloth. The defendant claimedcharged paid
more. There was no the defendant theevidence that requested

item,to of the nor thatplaintiff part thisany moneyapply upon
the itplaintiff did on the delivered to at the timesell,apply goods
he received it, or before this action was brought.”

The offered to make a of the creditsplaintiff special application
the timeat of before auditor, refused,the which was onhearing

the that the were to hadbound whateverground parties application
been made before the of that,commencement the and as neithersuit,
had made of the lawcredits,the themany appliedapplication

theto oldest debt then due. The of law on thequestions arising
case were theto determination of the court.wholeassigned

C. theC. for to the theas of declara­plaintiff, sufficiencyRogers,
H.tion, 375; 535;referred to 9 N. 298 11 H. 12 H. 14N. N. N. H.

331; 282;22 39N. H. N. H. 156; 360;Stevens v. 7 N. H.Lyford,
Little v. H.Fuller, 535;N. 22Duncan, ;7 Pierce v. H. 18N. Allen

24 39Webb, 278; 156;v. 1 156; 237;N. H. N. H. 11How. Wheaton
276;19 Pick. 496; Met. 4 2285; 71;7 2Wend. Stark. Ev.

271;Cush. v. 13 H. 420.Cummings Nichols, N. theUpon points
of the of referredhe to Bank v.application 12payments, Brown,

321;H.N. v. 22 H. Am.N. 3 L.Thompson Phelan, 339; 700,Reg.
and cases cited.

Pike for theBarnard, defendant.if
1. The action of indebitatus for sold andassumpsit deliveredgoods

theis not form of Theaction. shouldproper have de­plaintiff
clared the 287;on contract. Felton v. 10specially Dickinson, Mass.

v. 19 Pick.Corey, 496;Baker Mitchell v. 12 H.Gile, 390;N. Ladd
24Seymour, 59;v. 102;Wend. Brown 4Holbrook,v. v.Gray Ayers

Met. Hill.Sleeper, 45;7 on 19, 391,Sales sec. 2; Sumner,Streeter v.
N. H.19 516.
The notdid sell the toplaintiff Woodward.goods Woodward

to sell ;was them for 1 Pars. on Con. 450 Chit. on Con.Young.
The466. in thetwo counts declaration are same.substantially the

Messer v. 22Woodman, N. H. The is172. contract in itsspecial
character, and is not a matter of Norris,book v. 13Wheatcharge.

H. 181. theN. of citedthey ChandlerUpon application payments
Wentworth, 431;v. 14 H. H.Rand, 85;N. Lawrence v. 26 N. Patter­

Hall, ;son v. 9 281;Parks 22 H.Cow. 775 v. N. UnitedIngraham,
States v. 9 41; Clement, 166;Wheat. Hall v. N. H.Kirkpatrick, 720

Pars,2 on 143; Brown,Con. 12 320;Bank v. N. H. Hilton v. Bailey,
2 H. 193;N. Me.Tufts, 497; Wentworth,Milliken v. 31 Caldwellv.
14 H.N. 431.
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ais, has thereNesmith, The first beenpresentedJ. question
orcreated,here,sale a debt which anor upon expressprecedent

?declarationrest,can and the sustainedpromise plaintiff’simplied
theis a natureIn the contract of such wherethat,wheregeneral,

in alteredrestored,identical delivered is to be anthoughthing
and v.the is there is no sale. Mooreform, notproperty changed,

v.4307; 76;39 v. Corns.Hodand, Mallory Welles,Me. Gregory
2 a declaration inStriker, where,Den. 628. So upon general

delivered, evidence a con­sold and the showedforassumpsit, goods
and a of thesale,a a sale of portionfor the ofsignment purpose

didand actionbailment,held to a thethis was be specialproperty,
495;lie. 6 v. Wash.Palmer, Bertrand,not v. Conn. ReedShepard

514; 1 is the action in this formPrice,Colmanv. Blackf. 303. Nor
de­the theevidence of the of togoodssupported consignmentby
thehis and deliver them tofendant, to forupon agreement pay

deliverwhen and of his refusal so to for andowners, requested, pay
4 102. this casethem. Brown v. The inHolbrook, Gray reasoning

earlier in Ayers Sleeper,stands the decision of C. v.Shaw, J.,upon
45. com­Met. The in the latter case contained the7 declaration

forcounts; stated,also on an and anothermon one accountmoney
asold and delivered. The showed ofconsignmentgoods evidence
had no sale.but action was not as there beenmaintained,thegoods,

of themodified thecontract be by negligenceThe may frequently
in a time.for the of the reasonableto account saleproceedsparty

Eaton v.lie,a will as indeclaration,Then withassumpsit, proper
a deliver352;32 or the refusal of toWelton, N. H. consigneeupon

andsale, demand, to the defendant’sof on convertedthe proceeds
9. this of con­Ohio In in classCorey,as in Baker v. 15use, general,

count,there be a shouldbailment,of should whichtracts special
consid­the and of the thedefendant,outset promise undertaking

brea,chfounded, the theit was of thateration on promise bywhich
defendant, his and the loss tocarelessness,or or occasionedneglect

9Kinnard v. Gratt. 183. sameJones, Thethe plaintiff thereby.
in 392;Mitchell v. 12 H. v.is sustained N. WheatGile,doctrine

179; Snow,v. 9 Pick. v.441;13 H. MeldrumNorris, N. Eldridge
11483; Locke, 248;Mann v. H. on Con­Benson,7 Cush. N. Chitty

of in 2 Ch. PL833. form declaration this class of cases,tracts See
1Braddick, 571,162. v. Taunt. the declaration161, TophamIn

as account.the defendant averred a demand anofconsigneeagainst
ruled to the demand mustthat,court the beaction,The support

or presumed.proved
the thatstands,the declaration as it of the auditorUpon finding

not be for is doubt-maintained,action can thethe consigned,goods
But there to be in theless correct. appears plaintiff’scharged

of under$3.40,the sum for cloth delivered to'the defendantaccount
is was5,of 1857. It understood that thisdate February charge

made this actio’ntherefore,not for may prop-property consigned;
cloth,lie for unless it be for the defendant.the paiderly by

madeauditor finds that the admits byThe two paymentsplaintiff
indefendant to the and exceedingamountsubsequent charge,the

forcharge the cloth. The made with-wereplaintiff’s paymentsthe
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as to theirout of the defendanton therequestany special part
made towas there priorNorapplication. special applicationany

thethis makeand the how will the law nowsuit, recurs,question
theno has been made byWhereapplication. parties,application

the Liver­law will the the oldestto indebtedness.apply payments
more v. in making26 H. 85. Another rule thatRand, N. prevails,

atthe of areapplications of equity recognizedpayments principles
admit; v.so far Banklaw, as the nature of the willproceedings

Brown, 339;12 22 or the321; Phelan,v. H.N. H. N.Thompson
which, allto the of that underbe debtapplication paymentmay

the circumstances, account, character,such as in the orsimilarity
of the theto have been intended debtor.origin appears bypayment,

11 Mass. the the aforesaid300; 5 Taunt. 596. ofUpon strength
it seem and if theprinciples would to be that pay­just equitable,

ments, after the fundscloth,the of the were made frompurchase
realized the defendant actual of thefrom the sale andby proceeds
plaintiff’s the obtained bethus shouldproperty, applied,money
pro totanto, account;the of much ofso thedischarge plaintiff’s
on the hand,other if the were made from the defendant’spayments
own private funds, then the to be made thetoapplication discharge
of the had inaccount the defendant his Or thatby private right.
the in 2the court Hilton v. H.principle 196,N.suggested by Bailey,
should that theprevail, be in of suchpayments applied discharge

of thepart canaccount as be recovered in the suit thenplaintiff’s
Itpending. seems to us that this view of the facts of the case

would accord with the strict of and betweenequityprinciples right
the parties; when theand facts are ascertained the aforesaidupon

before thenprinciples can rendered accord­besuggested, judgment
ingly.

Lyford v. Gove.

In equity, plaintiff issue,whore admissions,the has testified to a material matter in his
tending directly testimonyto matter,contradict his as to such competentare evi-

defendant,dence for the though innot set out the answer.

Equity.In

for theLyford, plaintiff.

forG. W. theStevens, defendant.

TheBartlett J. bill seeks redeemto certain estatereal mort­
the togaged the 1838.plaintiff in Theby Bank,Winnipiseogeo
and debt were in 1845 tomortgage one whoassigned Pingree,

entered to inforeclose It the1852. seems ofMarch, that equity


