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beside,and to thetion; plaintiffif had been directlythey passed
defendants, treated as moneythe no andby nothingyet money

v.2 H. Elliott447;v. Shattuck,between them. Foster N.passed
12Abbott, H. Chit. Bills 581.554;N. on

can availin New-YorkIf recovered thethe by plaintiffjudgment
the it can not do so thesuit,in this upon generalparties defending

ofas was recovered since tlie commencementissue, that judgment
452;this suit. 39 H. Kimball657; Odell,1 Chit. Pl. v. N.Sogers

Wilson,v. 3 H. 102.N.
beforeThe if he had the billswhether thequestion paidplaintiff,

of indem­suit, have his the implied promisemight remedy upon
notes,the unsatisfied Com­if werenity, they (seenotwithstanding

Gould, not448;wall 4 1 doesv. Pick. v. Pick.Bryant, 121),Gibbs
arise as a merethe surety,Theupon plaintiff,pleadings. standing
could no such beforemaintain action implied promise pay­upon
ment. 22 H. 292. It the moneyParks v. N. follows thatIngram,

receivedobtained the the was notdefendants acceptancesby upon
to the use; 356;1 Chit. Pl. and for the pay­plaintiff’s subsequent
ment he can not under a for had and received.recover count money

Keith,Ford 1 139.v. Mass.
not, recoverWhether or the the couldstated,factsupon plaintiff

“him in aof the defendants for notany damages positionplacing
noto need not forhimself,” &c.,weimmediately protect inquire,

such arises thequestion upon pleadings.
The the wasindorsement of notes the plaintiff’s attorneyby

104; thereforewithout v. 13 N. H. andHildreth,authority; White
not affect thecould of the plaintiff.right

tois that takenstated in the case to show theNothing objection
the of well in fact. The variousChild was foundeddeposition

tomotions amend at the trial term.be consideredmay
beThe must recommitted.report

Upton.v.Pindar

creditor,bond, voluntarily legal will be validgiven by prisoner process,A a on to the
law, notat common if of the and is forbiddengiven process,duress or abusewithout

by common law/
made, If,single.is ofIf the a it is the bondimpossible,conditions of bond are when

made,conditions, performed.is is the other must beimpossibletwo one itwhen
obligee,A of thebycondition is if the concurrenceimpossible may performednot it be

act,case,in isobligeeand such if or refuse to the condition waived.neglectthe

bond,aIn JDebt. given byThe writ contains two counts upon
The1861,forthe defendants to dated 19, $250.the Aprilplaintiff)

thestates obli-first count sets out the secondthe only;obligation
“ A.and said Ellisthe as : That thecondition, TJptonfollowsgation

within date the saidshall, obligatory,one from the of writingyear
and act-toauthorities,to and takethe beapply permittedproper
relief oftake law for thethe oath or affirmationually prescribed by
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thereof,in himself to asdebtors; or, default surrender prison,poor
to be void.”law, then the said obligationbyprescribed

the statement of facts: In Novem-The to followingparties agree
a writ of mesneA. arrested1860, process,Ellis wasber, Upton upon

Pindar,in S. andcourt,from this favor of James John L.issued
his namehis the writ asbail, byGoldsmith became placing upon

Goldsmith surrendered1861,At inApril term,such. the Upton
ascourt, from hisand was bail. Whiledischarged liability Upton

of the he tendered to thesheriff,was in the thecustody plaintiff
suit,in and claimed to be released. Thebond plaintiff objected

not thethat the bond was method which toby obtainproper
wasrelease. insisted that it the andUpton’s Upton proper legal

and induced themethod, to thisfinally accept bond, whichplaintiff
he and directed the sheriff releasedid, to Upton.

At the theterm, 1862, recoveredApril plaintiff judgment against
debt, costs,for and $162.22, andUpton $134.40 $27.82 tookbeing
theout execution for and delivered it to thesame, who, onsheriff

or about the 6th of 1862, notifiedday Goldsmith andAugust, orally
hethat held said andexecution, wanted them toSceggell produce

the of said he to thembut nobody nor madeUpton; gave writing,
demand of his fees his services;for and theany said Goldsmith

afterward,and and thebefore return of saidSceggell day execution,
the of said to saidbody Upton thatsheriff, heproduced arrestmight

and thesaid sheriff anddeclined, said that heUpton; should not
him; the sheriffarrest and returned the execution into court in
satisfied.partno

The suit of v. UptonPindar was continued from term to term
till,the at thefrom ofentry, request theUpton, was ren-judgment
1862.23, Thedered, April “year” mentioned in the condition of

18,1862.the bond Aprilexpired
nordid not toUpton perform attempt theperform conditions of

bond, ofor them.the any
The claims to recover suchplaintiff asdamages he can heshow

suffered reason of said nothas by Upton disclosure;making while
defendant denies thethe of the bond. If thevalidity plaintiff* can

his are toaction,maintain be atassessed thedamages trial term.

Hill,F. for theC. plaintiff.
The bond, notthough togiven statute,according any being given

and is is valid.voluntarily, accepted, No law forbids such a con­
Thetract. condition norequires acts, and so far isillegal valid.

27, 657; 253;on Con. Pars.Chit. on Con. v.Clap Cofran, 7 Mass.
It101. was not impossible nor Want ofoppressive. considera­

can betion not averred a bond.against Dane’s 159; Chit. onDig.
5; Pars. on 354.Con. Con. releaseThe of from arrestUpton was

Chit,a consideration. on 36good ;Con. Shaw v. 9Spooner, N. H.
197; 15Parker v. H. 50. TheWay, N. hadplaintiff made oath
that he believed concealed hisUpton to avoid theproperty payment
of his debts. He believed and still believes that if he could subject

to examination, heUpton could discover within reach ofproperty,
sufficient to his debt. Thelegal intention of bothprocess, pay
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thewithand that shouldhonest, complybeing Uptonparties legal
intois carriedthe that intention to becondition or pay penalty,

Chit, 2 Pars.84;C; 74,on Con.effect. Com. Dig., Agreement,
on Con. 7.

defendants,the withoutThe bond was offered sug-voluntarily by
of theor any deception plaintiff.compulsion,gestion,

if is notare numerous the that a bond accordingCases to point
atandthe it is validstatute, bindingto but was voluntarily given,
1law, damage.and the recover his actualcommon obligee may

115; Davis,v.416; 98;Mass. FreemanCofran,5 Pet. v. 7ClapGall.
bond,Lowder, A200;Mass. v. 8 Mass. 273. replevin7 Burroughs
314;5 Mass.informal, void;is not Morse v. Hodgdon,though

1 Met.Parker,it taken with one v.be but Simondsthough surety.
2667; Gibbs,v.508; Duzen v. 17Hayward,Van Wend. Ring

In if theMaine, debtor, committed, voluntarily502. whenWend.
bythe than isoffers to creditor other or requiredsecuritygreater

Saunders,is is v.and it a valid contract.statute, Kavanaghaccepted,
24 Me.322; Jackson,422; Weston,8 Me. Hoxie v. 19 Me. v.Ware
20Carlisle, Me.Wheeler, 290;16 Me.166; Huntress v.v. Wallace

— 385;Me.Brown,v.274; Barrows v. Me. Howard398;21Bridge,
451, and211; 24 Me.Dow, Hovey Hamilton,v. 24 Me.Fales v.

The bond is88,Horn v. 6 N. H. is to the sameWhittin, point.
v.as Underhill Gib­valid the sureties the principal.against against

of352 The measure;2 N. H. v. 8 Mass. 275.son, Bigelow Bridge,
theamount of judgmentthe should be theplaintiff’s damages

and interest.Upton,against

Carter,B. and L. D. the defendants.Sawyer,S. for
to inThe act accordanceThe bond is void. undertookparties

and thedid to their case,a statute which notprovisionwith apply
theis a the case not for statute pro-bond whichexistingnullity,

cited for the are not in point.vides. The cases plaintiff directly
statutehold that a in some from thebond, respects varyingThey

it asfor the case in which was be amay upheldgiven,prescribed
aHere no statute authorized thelaw contract.common giving

33 court61,in In v. N. H. theVeazey,form. Stearns saybond any
“ reason of terms of the statute,But the65, bythough,(pp. 66):

released thethe bythe which debtor gives upon beingsecurity
a a condition,in the form of bond with itto beofficer is required

of law Itsecurity.of the such commonhas none or few qualities
as astatute convenienta statute creation for purposes, adoptedis

theBeing byout the statute givenmode for carrying provisions.
arrest,in case of a for thatstatute the legal specificpurpose,only,

isnot itif the case does exist for which pro-it is voidconsequently
asso tostatute; an arrest bevided the upon proper process,by

the arrested obtainlaw,authorized and from party maywhichby
oath.”the debtor’srelease, if committed poor Uptonby taking

case did not existmesne the forbeen arrested process,having upon
statute.thewhich bond was provided by

thedefendants sub-valid,the held the have performedIf bond is
theto offi-stance and of the ofintent body Uptonit, by tendering
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wasthe return It impossi-cer who had the execution before day.
re-condition till theto either branch of the plaintiffble perform

that timeexecution. Before Uptonand took outcovered judgment
““ the oathauthorities,” and take orcould thenot to properapply

ofthe relief debtors.” Thereaffirmation law forby poorprescribed
could madeare whom abyno authorities to beapplicationproper

no oath or affirmation isdefendant on mesne process;discharged
such a nor is he a poorlaw for the relief ofby person;prescribed

relatesstatute,of the which tosolelydebtor thewithin meaning
or on finalarrested Neither couldprocess.debtorspoor imprisoned

for there nosurrender himself to was lawUpton prison, prescribing
andso,or that he should do no hadjailer toauthorityrequiring

receive Performance tillhim into wascustody. impracticable the
out execution. The of theshould take conditionplaintiff purpose

should either submit toobvious,is that himselfUpton examination,
or when shouldbe execution issue. Its intentforthcoming was

the to the sheriff hadwho the execution.performed by tendering body
to his suit to within aBy pressneglecting judgment theyear,

hishas waived to insist that the defendantplaintiff right had vio-
lated the condition. If the case had been continued theat request

18of the Moore Me.Bond,v. would142, beplaintiff, strong against
him.

■The is entitled to nominal Theplaintiff only damages. statute
as to the measure ofrule, on debtors’damages poor bonds, can have

no to this since thecase, canapplication bond be valid as aonly
common contract. Thelaw canplaintiff' recover “theonly amount

thedue,” and sufferedequitably plaintiff Thenothing. offer to
thesurrender secured toUpton plaintiff heevery couldright have

if hadhad he onkept Upton imprisoned mesne'process. The plain-
still,tiff if he desires a disclosure, arrestmay on hisUpton execu-

andtion, make him elect disclose orto remain in jail.
At amount theevents,all the of isjudgment only prima facie

sustained;evidence of the evidence,anddamage showing Upton to
insolvent,been when the bond washave and evergiven since, would

the claimreduce to nominalplaintiff’s damages. Hathaway v.
17 Me. v.Crosby, 448; Goodwin 17 Me. 74.Huntington,

C. The authorities collatedBell, J. with much industry theby
thecounsel for thatsatisfactorily showplaintiff obligations taken

afrom in the of a invalid,sheriff are notcustodyperson or illegal
taken ease and unlessfavor,as for are made tothey himself. If an

the andis taken to iscreditor, offeredobligation voluntarily theby
it be valid at law;will held common ifprisoner, but it is extorted

abuse ofduress, or andby any legal process, imposes conditions
more statute,onerous than those the itimposed maybe avoided,-by
and where such an is forbidden statuteby it isobligation void.

The in here is asuit suchbond bond. Novoluntary statute
declares it or it taken.void,to be forbids to be No duress or abuse
of heldis It well be a validprocess bondmay atsuggested. com-
mon law.

At first look ofthe condition this seemsbond impossible, because,
24VOL. xliv.
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it wastaken,case,of the when it wascondition plaintiff’sthein
andthe to to the authorityin the of properpower obligor applynot

affirmationand take the oath oradmitted to take actuallybe
since no tribunaldebtors,for the relief oflaw poorbyprescribed

oathsuchadministeror tojurisdiction proper authorityhad any
takentaken in or had beenexecution,one whobutto any person

thatlikeand had been onexecution, bondin discharged giving
and; rendered,case and here no hadin this beenjudgmentgiven

on mesneand the arrestedissued,had had beenexecution obligorno
a like itFor reason was not in the powerobligor’sonly.process

thereto in to sincelaw,himselfsurrender prison, conformity anyto
correctto such a case. If this wasno law impressionis applicable

theofas and the amountmust wholebond be regarded single,the
assince an isrecoverable, conditionimpossible regardedpenalty

; Co.138and the therefore unconditional. Touchstonenone, bond
nevertheless,a, b; 1.206, Condition, D, was,Com. ItDig.,Litt.

con-the to of thisof one alternativeperformthe power obligorin
itsaid of the andthe that is sufficient todition, by obligee, prevent

asbeing impossible.regarded
him,had allowed to renderedthe beIf obligor judgment against

theto he have toissue, mightan execution been surrenderedand
andthe execution, bond,in of and have a newchargeofficer given

takenbond,the this he havewithinthen, prescribed by mightyear
he him-oath,debtor’s could not surrenderedhavethoughthe poor

afterthat could nextsince be done on thejail,at the only dayself
in theof the If there are two conditionsyear.expirationthe

is,which at the bond,one of execution of thealternative, impossi-
of the is notcondition bond will if the otherbroken,the beble,

or its is not reason.some validperformance prevented byperformed,
5 Co. 22.Case,Laughter’s

oath,thethat condition takeis to the debtors’It apparent poor
could not assent andbe theperformed withoutpossible,though

of the norendered,Noplaintiff'. could beconcurrence judgment
issue hiscould without could notthe executionagency;execution

in an officer’s norhands, it,made but byserviceany uponbe placed
is ait settled thewherever,direction. Now thatprinciple, byhis

the nature of a itcondition,or can notby be performedterms
hethe or andconcurrent act of theprecedent, obligee,without

refusesor to such the is saved.perform act, conditionneglects
7; Cond., b;Cond., I, Ab.,Bac. Litt.6, 23; 206,Co.Dig.,Com.

Cond.,b; 380, 1; 33;Touch. Vin. 2Ab., N, c; Cruise210, Dig.
6v. Pet. 4 39.Arredondo, 691;States v. Cow.Whitney Spencer,United

Pindar finds,action of v. was as the caseUpton continued,The
of the the term,the to whichdefendant,, 1862,request Aprilat

15, and the limited in the bondApril year expiredcommenced
18. It shouldwas that the executionconsequently impossibleApril

served,and and couldissued, notice so that the oath bebe given,
or the 18th. the actionon before The last continuance oftaken

the oath from rendered ittaken, or ratherbeingpreventedthen
to it.take If the that continu­assented toplaintiffimpracticable

the thethe condition of bond is thisnot broken.ance, pointUpon
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thecase decided. Ifdefinite, and can beshows nothingnothing
theassent,did and the defendant obtained continuanceplaintiff not

himselfhis the has disabled to perform,against obligorobjection,
of it.the thecondition, and is with breachchargeable

he the amount ofThe that is entitled to recoverclaimsplaintiff
thehis as there a ofdebt and if has breachbeeninterest, damages,

condition; do if he has toso,and he to been injuredought clearly
isthat no evidence of such or ofloss, anyamount. But there spe-

cific that the* is as abledefendant well toFor all appears,damage.
his the in case thedebt as bond was whichpay taken, onlywhen

is the the or he haveloss occasioned beeninjury by delay; may
then and still and the nominal.insolvent,entirely damages

Ousedischarged.

Perry Hale.v.

widowhood,A testator andduringdevised his after herfarm to his death to hiswife
son, sisters;on paycondition to andhe should certain sums his directed that his

died,carryexecutors on till of aage.the farm his son was The widow and sister
brought ;a bill in aequity legacy, beingfor her the son still minor alleging that he

devise,had accepted the gone possession; Held,into thatand —
devise;The son is not theacceptsliable at unless helaw

equity not;But in charged,the is be the takesestate to devise effect orwhether
The legacy bybecomes the inpayable when estate vests the son the decease of the

widow;
possessionThe of merelythe is to be as inregardedexecutors trust for the devisees.

guardian devise,a byWhether can his an assent to a bybind ward burdened a condi-
tion, queere?

Equity.In The thefacts bill andupon answers wereappearing
as follows:briefly

W. diedJoseph Hale, 21,of Conway, February 1857, having
made his will, in theafterward court ofprovedduly probate,“he wife,devised to his Hale,Susan E. hiswhereby homestead

infarm, C., &c.,and acresbounded, of woodfifty land, bounded,
&c., one hundred acres,and more orcontaining twenty less, and

furniture,his household so as she should remain hislong widow,
and the son,at death of his wife to his Hale, aEdgar minor, &c.,
for his sole use onever,benefit for condition that heand should

Hale,to his and$700,Susan E. Annpay daughters, Mary Hale,
$800.”

“The his executors shallwill further thatprovided, manage and
his farm in a andon homestead husbandlikecarry prudent manner,

and a andat all times on said farm sufficientgood stockkeep of
his soncattle, horses and until becomes ofsheep, Edgar andage,

then he and his mother the management.”have
T.E. onewidow, Hale,Susan the Lorenzo ofHale, the defend-

ants, Shackford,and Samuel B. were appointed executors. The
widow the and allowed aswas executrix.accepted trust, The other
executors declined.


