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tion;'and beside, if they had been passed directly to the plaintiff
by the defendants, yet no money and nothing treated as money
passed between them. Foster v. Shattuck, 2 N. . 447 ; Elliott v.
Abbott, 12 N. H. 554; Chit. on Bills 581.

If the judgment recovered by the plaintiff in New-York can avail
the parties defending in this suit, it can not do so upon the general
issue, as that judgment was recovered since the commencement of
this suit. 1 Chit. Pl. 657; Rogers v. Odell, 89 N. H. 452; Kimball
v. Wilson, 8 N. H. 102.

The question whether the plaintiff, if he had paid the bills before
suit, might have his remedy upon the implied promise of indem-
nity, notwithstanding the notes, if they were unsatisfied (see Com-
wall v. Gould, 4 Pick. 448; Gibbs v. Bryant, 1 Pick. 121), does not
arise upon the pleadings. The plaintiff] standing as a mere surety,
could maintain no action upon such implied promise before pay-
ment. Parks v. Ingram, 22 N. H. 292. 1t follows that the money
obtained by the defendants upon the acceptances was not received
to the plaintiff’s use; 1 Chit. Pl 856; and for the subsequent pay-
ment he can not recover under a count for money had and received.
Ford v. Keith, 1 Mass. 139.

‘Whether or not, upon the facts stated, the plaintiff could recover
any damages of the defendants for not placing him “in a position
immediately to protect himself,” &c., we need not inguire, for no
such question arises upon the pleadings. .

The indorsement of the notes by the plaintiff’s attorney was
without authority; White v. Hildreth, 18 N. H. 104; and therefore
. could not affect the right of the plaintiff.

Nothing is stated in the cage to show that the objection taken to
the deposition of Child was well founded in fact. The various
motions to amend may be considered at the trial term.

The report must be recommitted.

Pixpar ». Uprton.

A bond, voluntarily given by a prisoner on legal process, to the creditor, will be valid
at common law, if given without duress or abuse of the process, and is not forbidden
by common law.!

If the conditions of a bond are impossible, when it is made, the bond is single. If, of
two conditions, one is impossible when it is made, the other must be performed.

A. condition is not impossible if it may be performed by the concurrence of the obligee,
and in such case, if the obligee neglect or refuse to act, the condition is waived.

© I~ Dmrr. The writ contains two counts upon a bond, given by

the defendants to the plaintiff, dated April 19, 1861, for $250. The
first count sets out the obligation only; the second states the obli-
gation and the condition, as follows: ¢ That the said Ellis A. Upton
shall, within one year from the date of the said writinrg obligatory,
apply to the proper authorities, and be permitted to take and act-
nally take the oath or affirmation prescribed by law for the relief of
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poor debtors; or, in default thereof, surrender himself to prison, as
prescribed by law, then the said obligation to be void.”

The parties agree to the following statement of facts: In Novem-
ber, 1860, Ellis A. Upton was arrested upon a writ of mesne process,
issued from this court, in favor of James 8. Pindar, and John L.
Goldsmith became his bail, by placing his name upon the writ as
such. At the April term, 1861, Goldsmith surrendered Upton in
court, and was discharged from his liability as bail. While Upton
was in the custody of the sheriff] he tendered to the plaiuntiff’ the
bond in suit, and claimed to be released. The plaintiff’ objected
that the bond was not the proper method by which to obtain -
Upton’s release. Upton insisted that it was the proper and legal
method, and finally induced the plaintiff to accept this bond, which
he did, and directed the sheriff to release Upton.

At the April term, 1862, the plaintiff recovered judgment against
Upton for $184.40 debt, and $27.82 costs, being $162.22, and took
out execution for the same, and delivered it to the sheriff, who, on
or about the 6th day of August, 1862, orally notified Goldsmith and
Sceggell that he held said execution, and wanted them to produce
the body of said Upton; but he gave to them no writing, nor made
any demand of his fees for his services; and the said Goldsmith
and Sceggell afterward, and before the return day of said execution,
produced the body of said Upton to said sheriff, that he might arrest
said Upton; and the sheriff declined, and said that he should not
arrest him; and the sheriff returned the execution into court in
no part satisfied,

The suit of Pindar v. Uplon was continued from term to term
from the entry, till, at the request of Upton, the judgment was ren-
dered, April 28, 1862. The “year” mentioned in the condition of
the bond expired April 18, 1862,

Upton did not perform nor attempt to perform the conditions of
the bond, or any of them. :

The plaintiff claims to recover such damages as he can show he
has suffered by reason of sald Upton not making disclosure; while
the defendant denies the validity of the bond. If the plaintiff can
maintain his action, damages are to be assessed at the trial term.

C. F. Hill, for the plaintiff.

The bond, though not given according to any statute, being given
voluntarily, and is accepted, is valid. No law forbids such a con-
tract. The condition requires no illegal acts, and so far is valid.
Chit. on Con. 7, 657; 2 Pars. on Con. 253; Clap v. Cofran, 7 Mass.
101. It was not impossible nor oppressive. Want of considera-
tion can not be averred against a bond. Dane’s Dig. 159; Chit. on
Con. 5; Pars. on Con. 854, The release of Upton from arrest was
a good consideration. Chit. on Con. 86 ; Shaw v. Spooner, 9 N. H.
197; Parker v. Way, 15 N. H. 50. The plaintiff had made oath
that he believed Upton concealed his property to avoid the payment
of his debts. He believed and still believes that if he could subject
Upton to examination, he could discover property, within reach of
legal process, sufficient to pay his debt. The intention of both
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parties being legal and honest, that Upton should comply with the
condition or pay the penalty, that intention is to be carried into
cffect. Com. Dig., Agreement, C; Chit. on Con. T4, 84; 2 Pars.
on Con. T.

The bond was voluntarily offered by the defendants, without sug-
gestion, compulsion, or any deception of the plaintiffi

Cases are numerous to the point that if a bond is not according
to the statute, but was voluntarily given, it is valid and binding at
common law, and the obligee may recover his actual damage. 1
Gall. 416; 5 Pet. 115; Clap v. Cofran, 7 Mass. 98 ; Freeman v. Davis,

. T Mass. 200; Burroughs v. Lowder, 8 Mass. 278. A replevin bond,

though informal, is not void; Morse v. Hodgdon, 5 Mass. 314;
though it be taken with but one surety. Simonds v. Parker, 1 Met.
508; Van Duzen v. Hayward, 17T Wend. 67; Ring v. Gibbs, 26
Wend. 502, In Maine, if the debtor, when committed, voluntarily
offers to the creditor other or greater security than is required by
statute, and is accepted, it is a valid contract. Kavanagh v. Saunders,
8 Me. 422; Hoxie v. Weston, 19 Me. 322; Ware v. Jackson, 24 Me.
166 ; Huntress v. Wheeler, 16 Me. 290 Wallace v. Carlisle, 20 Me.
274 ; Barrows v. Bridge, 21 Me. 398 ; Howard v. Brown, — Me. 885 ;
Fales v. Dow, 24 Me. 211; Hovey v. Hamilion, 24 Me. 451, and
Horn v. Whittin, 6 N. H. 88,is to the same point. The bond is
valid against the sureties as against the principal. Underhill v. Glib-
son, 2 N. H. 852 ; Bigelow v. Bridge, 8 Masgs. 275. The measure of
the plaintiff’s damages should be the amount of the judgment
against Upton, and interest.

S. B. Carter, and L. D. Sawyer, for the defendants.

The bond is void. The parties undertook to act in accordance
with a statute provision which did not apply to their case, and the
bond is a nullity, the case not existing for which the statute pro-
vides. The cases cited for the plaintiff are not directly in point.
They hold that a bond, in some respects varying from the statute
prescribed for the case in which it was given, may be upheld asa
common law contract. Here no statute authorized the giving a
bond in any form. In Stearns v. Veazey, 88 N. I 61, the court say
(pp. 65, 66): “But though, by reason of the terms of the statute,
the security which the debtor gives upon being released by the
officer is required to be in the form of a bond with a condition, it
has none or few of the qualities of such common law security. It
is a statute creation for statute purposes, adopted as a convenient
mode for carrying out the statute provisions. Being given by the
statute only, in the case of a legal arrest, for that specific purpose,
it is consequently void if the case does not exist for which it is pro-
vided by the statute; an arrest upon proper process, so as to be
authorized by law, and from which the party arrested may obtain
release, if committed by taking the poor debtor’s oath.” TUpton
having been arrested upon mesne process, the case did not exist for
which the bond was provided by statute.

If the bond is held valid, the defendants have performed the sub-
stance and intent of it, by tendering the body of Upton to the offi-
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cer who had the execution before the return day. It was impossi-
ble to perform either branch of the condition till the plaintiff’ re-
covered judgment and took out execution. Before that time Upton
could not “apply to the proper authorities,” and ¢“take the oath or
affirmation prescribed by law for the relief of poor debtors.” There
are no proper authorities to whom application could be made by a
defendant discharged on mesne process; no oath or affirmation is
prescribed by law for the relief of such a person; nor is he a poor
debtor within the meaning of the statute, which relates solely to
poor debtors arrested or imprisoned on final process. Neither could
Upton surrender himself to prison, for there was no law preseribing
or requiring that he should do so, and no jailer had authority to
receive him into custody. Performance was impracticable till the
plaintiff should take out execution. The purpose of the condition
is obvious, that Upton should either submit himself to examination,
or be forthcoming when execution should issue. Its intent was
performed by tendering the body to the sheriff who had the execution.

By neglecting to press his suit to judgment within a year, the
plaintiff has waived his right to insist that the defendant had vio-
lated the condition. If the case had been continued at the request
(l)xf the plaintiff, Moore v. Bond, 18 Me. 142, would be strong againgt

im.

The plaintiff’ is only entitled to nominal damages.. The statute
rule, as to the measure of damages on poor debtors’ bonds, can have
no application to this case, since the bond can be valid only as a
common law contract. The plaintiff’ can recover only *the amount
equitably due,” and the plaintiff suffered nothing. The offer to
surrender Upton secured to the plaintiff every right he could have
had if he had kept Upton imprisoned on mesne process. The plain-
tiff may still, if he desires a disclosure, arrest Upton on his execu-
tion, and make him elect to disclose or remain in jail.

At all events, the amount of the judgment is only primé facie
evidence of the damage sustained ; and evidence, showing Upton to
have been insolvent, when the bond was given and ever since, would
reduce the plaintiff’s claim to nominal damages. Hathaway v.
Crosby, 17 Me. 448 ; Goodwin v. Huntinglon, 17 Me. T4,

Bewr, C. J. The authorities collated with much industry by the
counsel for the plaintiff satisfactorily show that obligations taken
from a person in the custody of a sheriff are not invalid, or illegal
as taken for ease and favor, unless they are made to himself. Ifan
obligation is talken to the creditor, and is voluntarily offered by the
prisoner, it will be held valid at common law; butif it is extorted
by duress, or any abuse of legal process, and imposes conditions
more onerous than those imposed by the statute, it may be avoided;
and where such an obligation is forbidden by statute it is void.

The bond in suit here is such a voluntary bond. No statute
declares it to be void, or forbids it to be taken. No duress or abuse
of process is suggested. It may well be held a valid bond at com-

mon law.
At first look the condition of this bond seems impossible, because,
VOL. XLIV. 24

-




362 PINDAR ». UPTON. [Carroll,

in the condition of the plaintifi”s case, when it was taken, it was
not in the power of the obligor to apply to the proper authority and
be admitted to take and actually take the oath or affirmation
prescribed by law for the relief of poor debgors, since no tribunal
had any jurisdiction or proper authority to administer such oath
to any person but one taken in execution, or who had been taken
in execution, and had been discharged on giving bond like that
given in this case ; and here no judgment had been rendered, and
no execution had issued, and the obligor had been arrested on mesne
process only. For a like reason it was not in the obligor’s power
to surrender himself to prison, in conformity to any law, since there
is no law applicable to such a case. If this impression was correct
the bond must be regarded as single, and the whole amount of the
penalty recoverable, since an impossible condition is regarded as
none, and the bond therefore unconditional. Touchstone 188 ; Co.
Titt. 206, a, b; Com. Dig., Condition, D, 1. It was, nevertheless,
in the power of the obligor to perform one alternative of this con-
dition, by the aid of the obligee, and that is sufficient to prevent its
being regarded as impossible.

If the obligor had allowed judgment to be rendered against him,
and an execution to issue, he might have been surrendered to the
officer in charge of the execution, and have given a new bond, and
then, within the year prescribed by this bond, he might have taken
the poor debtor’s oath, though he could not have surrendered him-
self at the jail, since that could only be done on the day next after
the expiration of the year. If there are two conditions in the
alternative, one of which is, at the execution of the bond, impossi-
ble, the condition of the bond will be broken, if the other is not
performed, or its performance is not prevented by some valid reason.
Laughter’s Case, 5 Co. 22.

It is apparent that the condition to take the poor debtors’ oath,
though possible, could not be performed without the assent and
concurrencé of the plaintiff. No judgment could be rendered, no
execution could issue without his agency; the execution could not
be placed in an officer’s hands, nor any service made upon it, but by
his direction. Now it is a settled principle, that wherever, by the
terms or by the uature of a condition, it can not be performed
without the precedent, or concurrent act of the obligee, and he
neglects or refuses to perform such act, the condition is saved.
Com. Dig., Cond., I, 6, 7; Bac. Ab., Cond., 28; Co. Litt. 206, b;
210, b; Touch. 880,1; Vin. Ab., Cond., N, ¢; 2 Cruise Dig. 33;
Uniled States v. Arredondo, 6 Pet. 691 ; Whitney v. Spencer, 4 Covw. 39.

The action of Pindar v. Upton was continued, as the cage finds,
at the request of the defendant, to the April term, 1862, which
commenced April 15, and the year limited in the bond expired
April 18. It was consequently impossible that the execution should
be issued, and served, and notice given, so that the oath could be
taken on or before the 18th. The last continuance of the action
then prevented the oath from being taken, or rather rendered it
impracticable to take it. If the plaintiff assented to that continu-
ance, the condition of the bond is not broken. Upon this point the
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case shows nothing definite, and nothing can be decided. If the
plaintiff’ did not assent, and the defendant obtained the continuance
against his objection, the obligor has disabled himself to perform
the condition, and is chargeable with the breach of it.

The plaintiff claims that he is entitled to recover the amount of
his debt and interest, as damages, if there has been a breach of the
condition; and he ought clearly to do so, if he has been injured to
that amount. But there is no evidence of such loss, or of any spe-
cific damage. For all that appears, the'defendant is as well able to
pay his debt as when the bond was taken, in which case the only
injury is the loss occasioned by the delay; or he may have been
then and still entirely insolvent, and the damages nominal.

Case discharged.

Perry 2. Haiz.

A testator devised his farm. fo his wife during widowhood, and after her death to his
son, on condition he should pay certain sums fo his sisters; and directed that his
executors carry on the farm till his son was of age. The widow died, and a sister
brought a bill in equity for her legacy, the son being still 2 minor ; alleging that he
had accepted the devise, and gone into possession ;— Held, that

The son is not liable at law unless he accepts the devise;
But in equity the estate is to be charged, whether the devise takes effect or not;

The'éegacy becomes payable when the estate vests in the son by the decease of the
widow;

The possession of the executors is to be regarded as merely in trust for the devisees.

‘Whether a guardian can bind his ward by an assent to a devise, burdened by a condi-
tion, queere?

In Equiry. The facts appearing upon the bill and answers were
briefly as follows :

Joseph W. Hale, of Conway, died February 21, 1857, having
made his will, afterward duly proved in the court of probate,
whereby he ¢“devised to his wife, Susan E. Hale, his homestead
farm, in C., bounded, &c., and fifty acres of wood land, bounded,
&c., containing one hundred and twenty acres, more or less, and
his household furniture, so long as she should remain his widow,
and at the death of his wife to his son, Edgar Hale, a minor, &e.,
for his sole use and benefit for ever, on condition that he should
pay to his daughters, Susan E. Hale, 8700, and Mary Ann Hale,
$800.”

The will further provided, that ¢his executors shall manage and
carry on his homestead farm in a prudent and husbandlike manner,
and at all times keep on said farm a good and sufficient stock of
cattle, horses and sheep, until his son Hdgar becomes of age, and
then he and his mother have the management.”

Susan E. Hale, the widow, Lorenzo T. Hale, one of the defend-
ants, and Samuel B. Shackford, were appointed executors. The
widow accepted the trust, and was allowed as executrix. The other
executors declined.




