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thecase decided. Ifdefinite, and can beshows nothingnothing
theassent,did and the defendant obtained continuanceplaintiff not

himselfhis the has disabled to perform,against obligorobjection,
of it.the thecondition, and is with breachchargeable

he the amount ofThe that is entitled to recoverclaimsplaintiff
thehis as there a ofdebt and if has breachbeeninterest, damages,

condition; do if he has toso,and he to been injuredought clearly
isthat no evidence of such or ofloss, anyamount. But there spe-

cific that the* is as abledefendant well toFor all appears,damage.
his the in case thedebt as bond was whichpay taken, onlywhen

is the the or he haveloss occasioned beeninjury by delay; may
then and still and the nominal.insolvent,entirely damages

Ousedischarged.

Perry Hale.v.

widowhood,A testator andduringdevised his after herfarm to his death to hiswife
son, sisters;on paycondition to andhe should certain sums his directed that his

died,carryexecutors on till of aage.the farm his son was The widow and sister
brought ;a bill in aequity legacy, beingfor her the son still minor alleging that he

devise,had accepted the gone possession; Held,into thatand —
devise;The son is not theacceptsliable at unless helaw

equity not;But in charged,the is be the takesestate to devise effect orwhether
The legacy bybecomes the inpayable when estate vests the son the decease of the

widow;
possessionThe of merelythe is to be as inregardedexecutors trust for the devisees.

guardian devise,a byWhether can his an assent to a bybind ward burdened a condi-
tion, queere?

Equity.In The thefacts bill andupon answers wereappearing
as follows:briefly

W. diedJoseph Hale, 21,of Conway, February 1857, having
made his will, in theafterward court ofprovedduly probate,“he wife,devised to his Hale,Susan E. hiswhereby homestead

infarm, C., &c.,and acresbounded, of woodfifty land, bounded,
&c., one hundred acres,and more orcontaining twenty less, and

furniture,his household so as she should remain hislong widow,
and the son,at death of his wife to his Hale, aEdgar minor, &c.,
for his sole use onever,benefit for condition that heand should

Hale,to his and$700,Susan E. Annpay daughters, Mary Hale,
$800.”

“The his executors shallwill further thatprovided, manage and
his farm in a andon homestead husbandlikecarry prudent manner,

and a andat all times on said farm sufficientgood stockkeep of
his soncattle, horses and until becomes ofsheep, Edgar andage,

then he and his mother the management.”have
T.E. onewidow, Hale,Susan the Lorenzo ofHale, the defend-

ants, Shackford,and Samuel B. were appointed executors. The
widow the and allowed aswas executrix.accepted trust, The other
executors declined.
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on theHale,E. died andwidow, 26,1858;The Susan February
was1858, Hale,of the T.defendant,first LorenzoMay,Tuesday

with the will andadministrator, annexed, subsequentlyappointed
devised,estate and some real notestate, paidsold the personal
1862, settledand on the first ofthree other Tuesday July,legacies,

He administra-had,his account of his administration. never as
farm,or or of thetor, income, homesteadpossession,occupancy,any

the of in theincome the farm includedand wasnothing touching
settlement.

1858,the first of wasTuesday ap-On S.April, George Perry
of a notHale, and who willminor,thenguardian Edgarpointed

1870, con-till took himself the and so3, upon trust,of Maybe age
the first of he1861,tinued till whenTuesday January, resigned.

said incomehis lived on and had theDuring guardianship Perry
farm; and hison settlement of his account ofof said homestead

and for the use of said he claimed himfarm, dueguardianship,
and saidafter the income of$90, deducting wholebetween $80

farm.
on the the1861,a court of first ofAt probate Tuesday July,

Hale,Lorenzo T. trustee of home-defendant, was saidappointed
trust,and took him that and as entered onfarm, suchuponstead

and hasfarm, same;since the and on thesaid homestead managed
1862, heof settled his account of said trust,first Tuesday July,

in his hands ofa balance $147.leaving
that reason of said thedevise and the death ofThe bill alleges by

became seized in fee of said homestead farm,saidwidow, Edgar
immediateentitled to on the condition ofpossession thereof,and

and on the 1858,26th of himselfsaid legacies, February, bypaying
devise,the and entered and tookacceptedhis pos-and guardian,

andit, since,ever himself or his or saidbyof guardian, bysession
has heldHale,T. of titleit, saidpossession claiming byLorenzo

the andand and saidprofits income, becamedevise, taking Edgar
said E. saidHale,to Susan now wife of S.pay Georgeliable Perry,

$700,of yet &e.,said onthough requested,the legacy particularly
November, said his1858,of and saidthe 5th guardian,Edgar,

&c.have neglected,Lorenzo
that said be to theEdgarbill decreedprays mayThe pay legacy,

saidorthe decreed to itLorenzo,that be outguardian,or may pay
and for other relief.farm,of the

the defendantsanswers insist that the testator didtheir notBy
shouldsaid enter said farm inthat his ownEdgar upon right,intend

ofat the andarrived that it will beage twenty-one,he optionaltill
hehim, when arrives at that to or the de-refuseacceptage,with

orthat either ofdeny them,and have intermeddled; they they,vise
of saidtaken farm,or or received income orwith, possession, any

it.frombenefit

H. Y.and Hackett,W. for theChase, plaintiff.

the defendant.forDearborn,J.
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ofC. a an actionBell, land,J. "Where is onlegacy charged
in cer­devisee itdebt,or will lie the to recoverassumpsit, against

tain cases. 2 ofBennett,v. 439. To the maintenancePiper N. H.
such action it is thethat the devisee should have acceptednecessary

of is hisdevise, the mostwhich usual and evidencesatisfactory
it, and of the devisedentry property.upon occupationpossession—his

99; Orden, 10ecker v. v.Beecker, 7 Johns. Van Orden VanBe­
30; 120;Johns. 6 H. v. Picker­v. N. PickeringPickering Pickering,

15 290;N. 2 Hewl­Western, 501;H. v. Comst. Birdsall v.ing, Kelsey
1ett, 32; 6 34.v.Paige Fisher,Glen Johns. Ch.

A devisee is to assent to a devise which is apparentlypresumed
beneficial, waive, orit;unless he but herenouncesexpressly may

estate,disclaim the and the tothen be asdevise will inoperative
him. Stebbinsv. 4 Hew­33; 319;Pick. Touch. Birdsall v.Lathrop,
lett, 1 conclusive;32. This of assent is neverPaige presumption
neither are acts that indicate a or intention to Wheeleraccept.design
v. Lester, 1 Bradf. 293. If the is a con­devised toproperty subject
dition, or burdened with a the or is alloweddevisee legateecharge,
a reasonable time and of of theto the valueopportunity judge

and of thebequest burden of the before he decides tocondition,
or'accept it. Ibid. of theBut intoreject by entering possession

condition;the deviseeproperty, the with theaccepts gift Pickering
v. 120;6 H.N. and evidence that a third was inPickering, person
possession, to whom the devisee todirections as hisgave remaining
and the is sufficient evidence of andquitting possession, entry pos­
session. Tolev. 6Hardy, Cow. 340.

If a is on land the land will be to thelegacy charged subject
not in thecharge, hands of the inonly but those of andevisee,

v.assignee. Veazey Whitehouse, 409;10 N. H. v. Wooster,Leavitt 14
N. 550;H. 290;v. N. H.Pickering Pickering, Copp Hersey,15 v.
31 N. H. 317; Fly, Paige 421; Truax,Harris 6v. 7 v.Nellows Ohio
N. S. 97.

On transfer theof whole takesevery estate, the who thegrantee,
estate with a which arise a ordutycharged may upon contingency,

awith which or aconstitutes no whichcontinuing duty, debt, duty
arises time time,from to tobe held anmay by implied promise per­
form the or the time;which accrues in his andduty pay charge

anbe inperhaps action at law. thecharged But remedy against
several of different the is inassignees parts of. estate billby equity.

v. 15 H. 290.N.Pickering Pickering,
In to onregard courts of exerciselegacies charged land, equity

an extensive, jurisdiction. Storyand in some cases an exclusive 1
602.Eq. _

at of a testator is held thepersonal estate
fund for theprimary of v.Harris 7payment legacies; Fly, Paige

427; Hoes v. 1Hoesen, 379;Van Barb. 163;Ch. onRoper Leg.
Leavitt v. 14 H.Wooster, cited;N. and and it is565, cases not re-
lieved from in theliability first where the is madeinstance, legacy

on real estate, unless such is in the will as thecharge indicated
intention of the 53;Hanna's Penn.testator. 31 St. GlenAppeal,

6 34;Fisher, 1;Johns. Ch. Adams n. Patterson Scott,v.263,Eq.
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131; Buckley&2 M. G.D., 531; Robbins, D.,M. & 1G. Collins v.
H. 550.v. v. 14 N.77; Wooster,11 Barb. LeavittBuckley,

the pay­withThe thea first realtyintention of testator to charge
anasnot onlyment of must be or clearly implied,legacies express
v.Whiteheadto to exonerateintention butrealty, personalty.charge
v.506; Dodge230; Western,2 v. 2 Comst.Gibbon, KelseyStockt.

325;Ch.3 Johns.298; Newkish,v.1 Comst.Manning, Livingston
thatbeento haveTole is saidv. 6 Cow. 333. The old lawHardy,

offrom the paymentthe estate could not bepersonal exempted
is sufficientit heldwords; butdebts and withoutlegacies express

necessary impli­orintention,if there the awillappears upon plain
isit notit is saidAndHosen,cation. Hoes 1 Comst. 120.v. Van

terms ofin thethat is on the deviseematerial the charge imposed
theto hea is A., payingas where real estate devisedcondition,

Dove,3 Atk.Ibid. v.or or the like.debts, Bridgemanlegacies,
would163. But this202; ;2 9 Ves. on120;Vern. 444 Eoper Leg.

others into withcircumstances,seem to onebe of the be weighed
An absoluteof testator.will,the as the intention theindicating

testator,theestate ofand of all the personalspecific disposition
intentthe ofto manifestnot a mere is sufficientbequest,residuary

of thethe in personalty.the testator to exonerationchai’ge realty
that the personal3 133. From thev. Cow.Kelley Deys, principle

of it resultsthe firstestate is fund liable to the payment legacies,
exonerated,beto thethat the estate is notwhere intendedpersonal

sufficient to theassets, paythe executor of personalreceipt by
forthe real estate from further theliabilitylegacies, discharges

them;of and are wasted orwhere such assets misappliedpayment
and he canthe the loss falls theexecutor, notuponby legatee;

eitherto the which the is inestate,resort real upon legacy charged,
devisee, from him. Simsof or of v.the hands the purchaserany

6 Birdsall168; 34;2 v. Ch.Fisher,Stockt. Glen Johns. v.Sims,
488.Hewlett, 32;1 Willard Jur.Eq.Paige

theit held that insist thatAnd has the leg-been purchaser may
shall his the deviseeatee first exhaust remedy against personally,

thatas estate of the where istestator,as well the personalagainst
34; v.fund; 6 Ch.Fisher,the v. Johns. Man-Glen Dodgeprimary

rule evident.298;1 is notComst. the of thatning, though equity
rule estate devised isThe as to the the theequitable charge upon

law,at issame, where the devise fails or not ofwholly capable being
law,at is at or toenforced as if the estate devised to the heir alaw,

he In the firstcondition that the caselegacy.stranger, upon pay
in is aslaw,heir is void at it anthe devise to the yet equity good

is directed toheir,the land of the who payuponequitable charge
C.;Ch.93; 36,3 in Ch. Freem. S. andit; Atherley,v.Smith Rep.

renounces the estate whichcase,in the next if the uponstranger
theas becomesthe devise him inoperative, yet equitable chargeto

the onnot land breachso, a can enterremains, uponthough stranger
heir at a trustee forconsider the lawcondition,of the the court will

the landof with thethe for the charging paymentpurposelegatee,
the Harris v. 7 427.Fly,of Paigelegacy.

to resort toa or bemay elect, may compelledThough legatee
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tbe estate, as tbe first apersonal fund liable to tbe of leg­payment
estate,the the inacy, yet of thus willlegatees personal applied,

be entitled stand into the of theequity whoseplace lega­legatees
cies were land,on the as the land Adamsitself.againstcharged

263, n. 1; 2 v.Eq. Scott, D., 531;Patterson v. M. & G. Lockwood
Stockholm, 87;11 Crider’s 11 Penn. St. 72.Paige Appeal,

Some decisions in this seem inState conflict with the principles
stated,before that the whose is land canonlegatee legacy charged

not the ifcharge land, there is sufficient assets. In Leavittpersonal
“v. 14Wooster, N. 566, Gilchrist,H. J., In the case ofsays, Gookin

v. 3True, N. H. an action288, was on a bondbrought probate
to recover certain on where ofland, the deviseeslegacies charged
the land had entered it. It was held that the couldupon legacies
not be considered a the estate theupon whichcharge generally,
executor was bound to that their was a breachpay; notnon-payment
of the andbond, that the action could It isnot be maintained.”
also to be inferred from tbe case v.Veazeyof 10 N. H.Whitehouse,
410, that where the is the land the is notcharge executorupon
liable hisupon An actionbond. of was in thatassumpsit brought
case the of theagainst land with the ofassignee supportcharged
the testator’s and maintained; and suchdaughter, was the case also
in v. 6Pickering N. H. 120.Pickering, The first of these cases,
however, is reconcilable with the before stated. The tes­principle
tator devised to his executor so much of his estate aspersonal
should be sufficient to his debts andpay incidental and ifcharges,
any remained it should be the of A. D. He his realproperty gave
estate to his son, and directed that he S. B. and D.H. dol­pay fifty
lars each, and the action was on the bond tobrought recoverprobate
these Thelegacies. case falls within the rule before thatstated, an
absolute and allspecific of thedisposition estate shows anpersonal
intent to the real and exonerate thecharge Inpersonal property.
the second case no was made the andquestion the factsupon points,

to raise thenecessary are not stated. The thirdquestion case was
anagainst theof realassignee and it was notestate, thatsuggested

there were personal assets, or that the wasassignor responsible.
If the court the rule that the estate is the fundadopt personal

first for the as there ischargeable payment of legacies, nothing
stated in the bill as to the the householdpersonal furniture,except
it be to amendmay bill,the so as to show that therenecessary was
not sufficient estate to orpersonal the that it waspay spe-legacies,
cifically to others.bequeathed It is not now tonecessary perhaps
decide this point.

The answers in this case are reliedtwo which onpresent points,
as matter defendant,of defense: theFirst, that the haddevisee,
never the nor ofdevise, been in the devisedaccepted possession
estate : The other, that it was the of the testatorintention to give
his son till he should be of to determinetwenty-one years age

hewhether would the estate.accept
The of the devisee hisminority precludes doing anypersonally

valid act to bind himself to his it isand notprejudice, pretended
that he has done to his estate remainedaffect Theany thing right.
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in the hands of his thelife,mother and her deathher afterduring
devisee,plaintiff, S. as entered intoof theGeorge guardianPerry,

possession of the till histo itand continuedestate, resigna-occupy
intion, it insince which time has been1861, possessionJanuary,

of a will,trustee the tothe court of underappointed by probate
fill the of that thisthe It can not beplace executors. supposed
trustee thehas makesuch relation to the devisee as wouldany
possession of the thean of the to bindtrustee deviseacceptance
devisee. have that a of a minorWe no decisionfound guardian
has ward,to as toa devise made his soauthority or toaccept reject
bind his estate. a has tono purchaseOrdinarily, guardian right
real estate for his license theto sell under the ofward, it,or unless
court of and think himself thewe that theprobate; plaintiff, being

canguardian, not aavail of an assent tohimself his own act as
devise, which hisbe most to his where ownmight prejudicial ward,
interest and that of his ward were opposed.

If this were an action at law the ofcommon acceptancepoint
would be vital, since it the of but inactionupon depends;right
this in thethat,proceeding equity upon exceptnothing depends
question whether the shall since thedevisee be charged personally,
bill has for its of theto the as well as theobject personlandcharge
devisee; and a decree be made the land itself atomay charge by
sale, no toperson bethough appears personally chargeable.

As to the other the tillintention to allow the deviseepoint,
to make devise,his the it is of nototwenty-one acceptelection
as to itland,the as bearsimportance theupon uponcharge except

the of the be Thetime when these are toquestion legacies paid.
land is liable to the in If, the fair construc-event.payment any by
tion of the will, these were when action was.thispayablelegacies

thecommenced, must have a to commencelegatees right proper
to enforce them,of whether hadthe deviseeproceedings payment

made his election not;or the true of the thatnature devise being
the testator to the so much out estate,of the real andgave legatees
the to thebalance devisee. But if the the terms,from orlegacies,
fair construction of will,the were after the deviseepayable only

arrive atshould thetwenty-one, bill is Theprematurely brought.
is one wellthe interest as as the ofquestion right action,affecting

since a draws interest from the it istimelegacy payable.
The rule is for which no timethat other ofgeneral legacies pay-

fixed,ment is are in one from the decease of the tes-payable year
tator. seems thatThere no color to contend these were solegacies

inasmuch as the real estate is to the widowpayable, given during
her widowhood, and after her deviseedeath, or to the onmarriage,
condition that he thesepay legacies.

This is hasone of the cases where the course of events not fallen
out to the of devisor. Hetheagreeably expectation probably sup-

that his wife much the of herwould live fullposed son,beyond age
as was the and is thereasonable as shown provisionprobability; by
that after the son arrive and histwenty-one,should at he mother
should have the of the In that event theproperty.management

when the should inbe estate vestlegacies might payable possession
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of tbe son tbe of mother,death his which be an orby might early
a distantvery when the devisee should arriveor atday; twenty-
one. It would seem unreasonable on the sonto theimpose payment
of these hewhen should arrive at when thelegacies, twenty-one,
whole theof was the for a term theto widow whichproperty given
testator to continue after that which con-expected time, and might
tinue sofor a that the and thetime interestlong payments might
far exceed the value of the The natural constructionproperty.
would seem to the son liable thebe, that should become to pay leg-
acies, when he should come the theinto ofpossession byproperty

of interest;his asexpiration mother’s until that time wouldhe
have no means derived from the to the this iswill Ifpay legacies.
the inference as the injust to testator’s intention the whichevents
he it seems asanticipated, the havejustequally contingencies
occurred. the death of the theBy widow son became entitled to
the benefit of the and meansthe to the burdensproperty, pay upon
it, and no reason is seen his sisters should not at the samewhy
time it;become entitled to their shares of is,that to their legacies,
unless it inbe found themay that the executors shouldprovision

and the theon farm tillmanage becamecarry son, ;of ageEdgar,
but we think it can not have that effect. The executors were to

on farmthe the life thecarry of aswidow, after,well asduring and
in the will indicates that were so to fornothing it on thethey carry

benefit of themselves, or other than theany person widow while
her estate thencontinued, and of her son. They must, therefore,
be deemed trustees her,for and after her death trustees forequally

and their for all substantialEdgar, possession must be hispurposes,
since must be accountable himpossession, to for the income.they

There must abe decree in of thefavor theplaintiffs, charging
formland, the of which, unless the willparties be directedagree,

the court.by

Brown v. Whittemore.

A apprenticeship,of entered a minorby age years,contract into under the of fourteen
anby bybut indenture in parts, parties, anynot two sealed both the and without

deposit minor,of instrument incontainingthe the contract for accordingtrust the
Statutes,chapterto the of 151 ofprovisions the Revised is byvoidable the minor.

minor,Any act by clearly contract,the showing his intention not to be bybound such
ais sufficient it.avoidance of

Bx consent of the this action was tried the court.parties Itby
was labor, &c.,to recover for to have been doneassumpsit, alleged

one Ñute, as theby servant and of the for theplaintiff,apprentice
defendant, at his The was withissue,the arequest. plea general

“Ñute,brief statement that said at the time of the servi-alleged
ces, was neither the ofservant nor the theapprentice plaintiff.”
To that hisshow was the anNute apprentice, producedplaintiff'


