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The second count is clearly bad. It does uot allege that the
respondents knew the right of Buchanan to vote, or had any evi-
dence of it laid before them. It is alleged that they knowingly
and unlawfully omitted his name, but that allegation does not nec-
essarily import that they knew his right. It is not enough to
charge that the selectmen knowingly and unlawfully omitted a
name from the check-list. It must be alleged that they did so
corruptly, with a knowledge of all the facts, and in violation of a
known duty,for in that the essence of the offense cousists. State v.
Gove, 34 N. H. 511. But this defect is not material. If there is
one good count in an indictment or information, and a general ver-
dict, judgment will be rendered on the verdict. Stale v. Canter-
) bury, 28 N. H. 227.

Under the instructions given by the court to the jury, ¢«if Bu-
chanan had gone to Plainfield, not intending to return to Barnet,
but to reside in Plainfield one term, or one week, and to make
Plainfield his home for that time, Plainfield would have been his
domicil.”  We think these instructions erroneous, for they leave
out of view the intentious of the party to remain there perma-
nently, or for some indefinite time, which is essential to make the
place of actual residence the home of the party. .
Verdict set aside.
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A saw-mill is not necessarily a building within {he provisions of the Revised Statutfes
(ch. 215, sec. 2), which prohibit the burning of “any building” other than a
dwelling-house, &ec.; and therefore an indictment, founded on that provision of the
statute, which charged the respondent with burning ¢ a saw-mill,” will be quashed,
on motion.

A Morron was made to quash the indictment on account of a
defect in the description of the property alleged to be burned. The
indictment was as follows: '

“The grand jurors for the State of New-Hampshire, upon their
oath present that David Livermore, of Washington, in the county
of Sullivan aforesaid, laborer, on the second day of June, in the
year of our Lord one thousand eight hundred and sixty-one, at
‘Washington, in the county of Sullivan aforesaid, with force and
arms a certain saw-mill, there situate in said Washington, belonging
to John Butterfield, of Lempster, in said county, did then and there,
at said Washington, feloniously, willfully and maliciously set five to,
burn and consume, contrary to the form of the statute in such case
made and provided, and against the peace and dignity of the State.”
And the question arising upon the said motion was reserved for the
decision of the court at the law term. ‘

Barton, Solicitor, for the State.
A. & S. H. Edes, for the defenidant.
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Sareunt, J. The provisions of our statute are as follows (Rev.
Stat., ch. 215; Comp. Stat. 547, sec. 1%: «“Tf any person shall will-
fully and maliciously burn any dwelling-house, or out building
adjoining thereto, or any building whereby any dwelling-house
shall be burned, he shall be punished,” &e. Section 2. ¢“If any
person shall willfully and maliciously burn any vessel lying within
the body of any county, or any bridge, or any building other than
those described in the preceding section, he shall be punished,” &c.;
and the punishment for the offense described in the first section is
greater than for that described in the second.

Two positions are taken by the defendant. TFirst, that a saw-mill
is not necessarily a building, and therefore that all that the indict-
ment alleges may be true, and yet the offense described in one
statute on which this indictment is founded, not have been com-
mitted ; and second, that if a saw-mill is a building by necessary
implication, yet that the indictment, in order to be sufficient in law,
must state that the building burned was not “a dwelling-house, or
any out-building adjoining thereto, or any building whereby any
dwelling-house *” was burned. For it is claimed that these build-
ings, being excepted in the enacting clause of section 2, the indict-
ment must allege that the building burned was not one included in
the exception. ’

Can the defendant’s first position be sustained? .According to
‘Webster, the word mill has two definitions : a primary and a second-
ary.
(L) “A complicated engine, or machine, for grinding and reduc-
ing to fine particles, grain, fruit, or other substance, or for per-
forming other operations by means of wheels and a circular motion,
as a grist-mill for grain; a coffee-mill, a cider-mill, a bark-mill.
The original purpose of mills was to comminute grain for food, but
the word mill is now extended to engines or machines moved by
water, wind, or steam, for carrying on many other purposes. We
have oil-mills, saw-mills, slitting-mills, bark-mills, fulling-mills,” &e.

(2.) “The house or building that contains the machinery for
grinding,” &e. :

Now if our statute against arson had made the burning of a mill
an offense, of course the burning of a saw-mill would De so, and
that, too, whether the mill were in a building or not. But our
statute in this case uses the word building, and the offense here
charged is not committed, unless some building is burned. The
indictment charges the burning of a saw-mill, without alleging that
it was a building, or that the mill was in any building. If it had
alleged that the defendant burned a certain building called a saw-
mill, it would have been well enough, and that is the form given in
all the precedents I have been able to find founded on a statute
worded like ours. Davis’ Prec., 49, 50 ; State v. Gove, 34 N. IL
510 ; Commonwealth v. Squire, 1 Met. 258.

If a saw-mill is necessarily a building, so that a man can not burn
a saw-mill and not burn a building, perhaps the indictment would
be well enough. But if a man can burn a saw-mill and not burn a
building, then the indictment does not describe or charge an act
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which necessarily constitutes an offense, either under our statute or
at common law. If a man burns my winnowing-mill or mowing
machine, he may be liable for the damages, but our statute does not
make that arson ; and so of a threshing machine, or a machine for
sawing wood, whether it is carried by horse power, by water, by
wind, or by steam. The same would be true of a shingle or a clap-
board machine, both of which are as frequently, perhaps, and as
appropriately called mills as machines.

At the present day it is not uncommon, in regions of forest or
woodland, for the owner to purchase a steam saw-mill, with an
engine, all necessary machinery, geering, saws, carriage, &c. ; being
a perfect saw-mill for the manufacture of lumber. All he has to do
is to find an eligible position in the forest to locate it, saw up all
the timber in its immediate vicinity, and then, instead of moving
the timber to the mill, he removes the saw-mill to the timber. The
saw-mill is perfect without any building. It may be customary to
set up posts around it temporarily, when located, and put a roof of
slabs over it, to protect the mill from rains, and for the convenience
of the workmen who operate the mill in the spring and summer;
and in the winter it is not usually run at all. The saw-mill is just
as perfect without such covering as with it. It is not very uncom-
mon to see saw-mills advertised to be constructed and forwarded to
any part of the country, to order, at prices varying according to the
capacity of the mill.

A man, then, may own a saw-mill without having or needing any
building to cover it, and such a saw-mill might be burned without
burning any building, and of course without committing the crime
prohibited in the second section of the statute referred to; for the
burning of a saw-mill is not included under any of the other pro-
visions of our statute, except it is under the term “any building.”
The respondent may therefore have burned John Butterfield’s saw-
mill, in Washington, as alleged, and yet not necessarily have burned
any building ; and hence he may have done all he is charged with
doing in the indictment, without being guilty of the offense prohib-
ited by the statute upon which this bill is attempted to be sustained.
The indictment is fatally defective in this particular.

It therefore becomes immaterial to consider the second position
taken by the defendant.

Indictment quashed.

Forp ». DANBURY.

The only distinctive marks of a highway petitioned for are its Zermini.

A highway, laid from one ¢erminus described in the petition, about half the distance
to and in the direction of the other ferminus, and stopping there, can not be said to
be the same highway petitioned for.

A petition for o highway, wholly in the defendant town, was presented to the select-
men, who refused to lay the highway. A similar petition was presented to the
court, and referred to the county commissioners, who reported in favor of laying a




