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which, oroffense,an either under our statuteconstitutesnecessarily
at common law. If a man burns ormy mowingwinnowing-mill

he be statute does notmachine, liable for the but ourmay damages,
that ;make and a or a formachine,arson so of machinethreshing

wood, water,whether it is carried horsesawing byby power, by
orwind, steam. The true a asame’would be of orby clap-shingle
machine,board both are and asof which as perhaps,frequently,

called mills as machines.appropriately
uncommon,At the orit is not in of forestpresent day regions

woodland, for a ansaw-mill,the owner to steam withpurchase
all saws, &e.;engine, necessary machinery, carriage, beinggeering,

a forsaw-mill the All he to domanufacture of lumber. hasperfect
it,find anis to in forest allthe to locate sawposition upeligible

inthe timber then,its immediate and instead ofvicinity, moving
mill,the to the Thetimber the he removes the saw-mill to timber.

is tosaw-mili without It beperfect any building. may customary
set around it ofposts located,when and a roofup temporarily, put

it,overslabs to the mill from and therains, for convenienceprotect
summer;of the workmen who the in the andmilloperate spring

and in the winter it is not run at all. The saw-mill isusually just
as without such as with it. It is not uncom-perfect covering very

seemon to saw-mills to be constructed andadvertised forwarded to
of the to at to theany part order,country, prices varying according
of the mill.capacity

A man, then, own a orsaw-mill withoutmay having anyneeding
it,to cover and abuilding such saw-mill be burned withoutmight

and courseany of without the crimeburning building, committing
in to;the second section of the statute for theprohibited referred

of aburning saw-mill is not included under of the other pro-any
visions of our statute, it is under the termexcept “any building.”
The therefore haverespondent burned John Butterfield’s saw-may

inmill, as and not have burnedWashington, yetalleged, necessarily
and hence he donehave all he isany building; withmay charged

in the indictment, without ofdoing the offensebeing guilty prohib-
theited statute iswhich this bill to be sustained.by upon attempted

The indictment is indefective this particular.fatally
It therefore becomes immaterial to consider the second position

taken the defendant.by
Indictment quashed.

Danbury.v.Ford

onlyThe of highway petitioneddistinctive marks a for are its termini.
laid one half distancehighway, petition,A from terminus described in the about the

terminus, there,to and in of said tostoppingthe direction the other and can not be
highway petitionedbe the same for.

town, select-whollyA for a in the defendant topetition highway, presentedwas the
men, tolay presented thehighway. petitionwho refused to the A similar was

commissioners,court, laying acountyand to in ofreportedreferred the who favor
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wayterminus, halfand aboutextending towardcommencing at one andhighway,
aside, theuponsetreportThe waspetition.into the other terminus described the

of theproceedingstheaffirm or reverseground commisssioners shouldthat the
highwayselectmen, whole, layto thisjurisdictionnotand the court hadas a that

tocommissioners, petitionedhad never beensince thebyrecommended the selectmen
recommitted.lay highway petitionthat as a distinct route. But the was

“ at orin commencingPetition a new Danbury,for highway
ofnortheasterlyfour rodsnear a stake aboutand stones standing

FordArchibaldofthe the housein road fromleadingthebridge,
in a westerlyFord; thenceto the runninghouse of N.George

fromstones, in the roadand leadingdirection to or near a stake
thatthe Graftonhouse of W. Dean to depotallegingGeorge
newout saidtothe layselectmen of had beenDanbury petitioned

so torefusedorand had neglectedas above described,highway,
referred,wasdo. thiscommissioners,The to whom petition

theof publicaccommodationthat it for thewasreported necessary
on athat the a portionof and highwayburden making maintaining

landandof route, payingthe not on the wholeroute, butproposed
and laid out thetown,thebe&c., should imposed upondamages,

atroute,a distance on the beginningof the proposedhighway part
andthe westerly,first mentioned in the runningterminus petition,

“to alinks,androds thirteenmetes and two hundred fiveby bounds,
Ford’s dwell-stake end of said Robertin of the eaststanding range

it on thehouse,four of the beingand about rods southing-house,
was about twolast stakedirect Thisroute of the petitioners.”

mentionedterminusthe lasthundred rods ofeasterlyeighty-three
thisonfor report;in the moveThe judgmentpetition. petitioners

thea recommitment offorin case motion is notor, this granted,
of allfor the rejectionof movesand the town Danburyreport;

thea ofa over portionthat the outof report highwaypart laying
theresidue of report;thefor, and forroute judgment uponprayed

reserved.motions weretheselawthe of uponand questions arising

for theBarnard,and Pike petitioners.Flanders,

forNorris, Danbury.

termini ofthemust givePetitions forSargent, highwaysJ.
boundsintermediatefor, without anyfixingthe road petitioned

asuch petitionlaid out onaandrule of highwaycourt),(67th
other, but theto theterminusline onefromneed not be a straight

offeasibilitythetoaccordingvaryline between the termini may
or commissioners.the selectmenofat the discretionroute,the

inter-orcourses, distancesno304. AsExeter, 13 H.v. N.Wiggin
ofthe only wayin the petition,are to bemonuments givenmediate
isforroutethe petitionedis laid overawhether highwayknowing

the termini.by
in the peti­than is designatedlaid narrowerA bemayhighway

340. ItH.N.Griffin,v.Raymondthe istion, and good.laying 23 thanlaid shortera roadrulethe samethat byis in argumenturged
notdoesruleBut thealso be good.for wouldthe one petitioned
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a laid wider than is de­also been held thatIt has highwayapply.
theis as but land­in the every bodypetition againstgoodsignated

taken in collateralAnd can not be any pro­this objectionowner.
42 H.a Proctor v. N.Andover,the town iswhere party.ceeding

354.
and it will seenroad,rule of the bethe same to the lengthApply

for when the selectmen orhold,will notthat théat once analogy
for,terminiof the routehave reached the petitionedcommissioners

shouldceased, and whatevertheirend, theyat either jurisdiction
into in collat-bevoid, anybe and inquireddo would mightbeyond

laid or narrower thanthe road is widerWhethereral proceeding.
so far as theimmaterial, jurisdictionin the ispetitionis designated

the matter.concerned over subjectis
within the discretionbe a matterof a shouldThe width highway

the mostas it is to selector commissioners,selectmen justof the
road,of the asthe The widthbetween two termini.routefeasible

and it would be the bet-material,is not at allin the petition,stated
should simply requestthat for highwayster way probably petitions

such asof widththe to out theselectmen or court lay highwaythe
as convenience require,or the maydeem publicproper,they may

in thewidth petition.particulardesignating anywithout
he has beenland-owner, wheneven theAnd we doubt whether

and dam-a fullhis land taken after hearing,andnotified,properly
cantaken, objectto thehim, quantityawarded to accordingages

in theisin is taken than designatedor less widtheither morethat
is not hereBut'thatsupra. questionv. Griffin,Raymondpetition.

raised.
as anis on369,10 H. reliedSomersworth, authorityN.v.Pierce

“ in its discretionis that the courtit saidwherethefor plaintiffs,
a ofit outcommittee,a so far as lays partofthe reportmay accept

examinationan offor the residue. Butand itrejecta highway,
case.to the presentit has nowill show that applicationcasethe

ato outcommittee undertook lay high-the court’swas whereThat
that cer-for; itroute but was suggestedthe prayedover -wholeway

and that thenotified,route hadon the not beenland-ownerstain
is held thatand itvoid;lands was though,overout suchlaying

sothe report, excepthavethe courtcase, might acceptedin asuch
that if theand it forland, part,such rejectedextended overfar as it

thatcourse,a theyetand suchthat admitted requiredonecase was
thein to recommitwas, cases, report,suchordinarilypracticeproper

aand havenotified, legal reportbesuch land-ownerso that might
has nocase toall the That parallelout way.and a layinglegal

one.the present
C.Shaw, J.,dicta of into thethere he any objectionwouldNor

156, ifPick. ourCo., 17v. WorcesterCommissionersPrinceton of
Massachusetts, the commissionerthe one inlikestatute, gave

for, and nota of theto petitionedlay part highwayexpress power
of Massachusetts oflike the old statuterest; if it,orthe perhaps

him, the court uponjurisdiction,referred to1786, by gave original
to alter ororto out newtherefor, highways,made layapplication
and wherelimitation,withoutestablished, anythose alreadyturn
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otherare selectmen orbeforerequired anyno previous proceedings
suchand courtif statute to selectmen to thetribunal. one gaveSo

connection, or juris-a distinct class of withoutcases, appellateany
no objec-there beother, particulardiction from one to the might

claimed theof the asdoctrine, by plaintiffs.tion to the application
itsarea as forThe marks of petitioneddistinctiveonly highway

thethe atto selectmentermini. If two were presentedpetitions
and runningat the same monumenttime,same both commencing

oneat adirection,in the same but one stopsgeneral monument
anothercontinues tofrom the and the othermile point,starting

be forthe not be said toa couldpetitionsmonument mile beyond,
andsuch,The surface of bemightthe same thehighway. ground

bothroutes,circumstances connected with the thatother though
need toin the one woulddirection,to the samewere yetgo general

for mile.different the other the firstfromentirelyupon groundgo
for thecase,In this if the to the selectmen had beenpetition

aroute, the to the had been forwhole but courtpetition highway
half the for the the commissionersdistance, whichonly say part

thehave same road thatlaid, it could not be said to for thebeen
had to nor would beout,selectmen been itpetitioned lay pretended

all;athat on such the court had to act atjurisdictionpetition
this,their in a caseis founded likejurisdictionbecause solely, upon

whether first to thethe fact the selectmen have been petitioned lay
Here is statute differs from that ofroad. where our materially

Massachusetts, alluded;have and here is to be foundto which we
reason isthe the rule under their statutes not appli-why applicable

cable here.
In this case the was for thethe to court samepetition highway

is inraised, therefore,as was that to the selectmen. No question
the andrelation to the of the court over overjurisdiction petition,

route for. same was true in Peti-the whole The Sumner’sprayed
14 H. a intion, N. the was for two268, where petition highway

which courttowns, the of thejurisdictiongave original petition
inand of the route for. But the commissioners reportedprayed

for,on the route all offavor of out ofpart petitionedlaying only
;was in one and it held that had notwhich town was they juris-

to that had laid was thediction because all withinlay, juris-they
notso,of the and could laid theselectmen,diction be bybeing

and hadit,until the had been tocourt selectmen petitioned lay
so;do and theto hence was In therejected. presentrefused report

have laid a of but itthe commissioners outcase portion highway,
a which the selectmen have never been tois petitionedhighway

to out overfor have aalthough laylay, they petitioned highway
declined,route the same as the court andfor, was,the whole prayed

is if to' oneit to be that had been petitioned laypresumed theyyet
theirs,the route the have laidover where commissioners they

is a suffi-not,have And whether would or itwould laid it. they
the havereason, think, peti-we that selectmen never beencient

that court have not now jurisdictionto this thelaytioned highway,
willPetition,inJ.,it. The of C. Sumner’sParker,to lay opinion

fitness,andto case forcefound to the withbe apply present great
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and the reasons tben stated seem sufficient shouldwby judgment
a,not be rendered on this out of thisreport laying portion highway.

Commissioners,A case is found in withNew-York this.nearly parallel
v. The 25 453. In thatWend. State., Judges Chenango,&c­ of

a for a must first be topetition the commission­highway presented
ers, who summon a &e. the com­may freeholders,of But ifjury
missioners refuse the anroad,to the havefinally lay petitioners

to the of the and theirappeal court, lawcounty providesjudges
that the affirm or reverse the the com­ofjudges may proceedings

;missioners and road,if reverse them and out thelaythey they
shall in same inthe manner which the commissioners areproceed
directed to in like cases. But it is there held that theproceed

have not the into reverse and affirm in thatjudges power part part;
can not a for,out of the and notthey lay portion highway prayed

rest,the but that the ormust whole the whole.laythey reject
must either affirm or in toto.They reject

In the case before us the the inof court was its na-jurisdiction
ture and we think had notpurely toappellate, jurisdictionthey lay
the which the commissioners topart because thelay,attempted
selectmen had never been to that Wepetitioned lay highway.

thethink commissioners affirm reverseshould or the proceedings
of the selectmen aas whole. But as have undertaken tothey
divide the and decide a one and aquestion, thepart way part other,

in,to affirm in and to reverse the of thepart part doings selectmen,
we think the be and the commissionersreport may recommitted,

consider whole,the as a and decidemay whetherquestion willthey
affirm of theor reverse the in toto.selectmenproceedings

;set asideReport petitionrecommitted.

Avery.State v.

219,provisionsThe of (ch.the Revised Statutes see. are to12) designed restrain
animals,cruelty to the may by injuryand offense committed abe malicious of one’s

animal;horse orown other and therefore malice the aowner is not necessarytoward
ingredient of the offense.

horse,maliciouslythe trial of beatingOn an indictment for a the evidence tended to
afternoon,aprove beating during longa in interruptionstime the occasionalwith of

time; Held,a few minutes at a whether thisthat was one continued beating,—
or several beatings, questionand distinct a of for jury,was fact the under proper
instructions.

horse,testimony well,The of a that he the and he alwayswitness knew that un-drove
less whip, objectionharassed with is the itopen opinion.the not to that is but a mere

nothingSo also as to the of a thatstatement he vicious orwitness saw obstinate in
effect,at the is abeating.time of the Nor statement of the apparent atthjghorse

thqtime horse,of objectionable.the blows theupon
forbeating severe,A the ofpurpose training discipline, althoughor unreasonably does

statute,not goodconstitute an under so inlongoffense this as it is faith administered
for such purpose.

byA ruling judge offense,the in the of trial ascourse the to constituteswhat the to
taken, verdict,no exception disturbingwhich no forground althoughwas is the the


