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which necessarily constitutes an offense, either under our statute or
at common law. If a man burns my winnowing-mill or mowing
machine, he may be liable for the damages, but our statute does not
make that arson ; and so of a threshing machine, or a machine for
sawing wood, whether it is carried by horse power, by water, by
wind, or by steam. The same would be true of a shingle or a clap-
board machine, both of which are as frequently, perhaps, and as
appropriately called mills as machines.

At the present day it is not uncommon, in regions of forest or
woodland, for the owner to purchase a steam saw-mill, with an
engine, all necessary machinery, geering, saws, carriage, &c. ; being
a perfect saw-mill for the manufacture of lumber. All he has to do
is to find an eligible position in the forest to locate it, saw up all
the timber in its immediate vicinity, and then, instead of moving
the timber to the mill, he removes the saw-mill to the timber. The
saw-mill is perfect without any building. It may be customary to
set up posts around it temporarily, when located, and put a roof of
slabs over it, to protect the mill from rains, and for the convenience
of the workmen who operate the mill in the spring and summer;
and in the winter it is not usually run at all. The saw-mill is just
as perfect without such covering as with it. It is not very uncom-
mon to see saw-mills advertised to be constructed and forwarded to
any part of the country, to order, at prices varying according to the
capacity of the mill.

A man, then, may own a saw-mill without having or needing any
building to cover it, and such a saw-mill might be burned without
burning any building, and of course without committing the crime
prohibited in the second section of the statute referred to; for the
burning of a saw-mill is not included under any of the other pro-
visions of our statute, except it is under the term “any building.”
The respondent may therefore have burned John Butterfield’s saw-
mill, in Washington, as alleged, and yet not necessarily have burned
any building ; and hence he may have done all he is charged with
doing in the indictment, without being guilty of the offense prohib-
ited by the statute upon which this bill is attempted to be sustained.
The indictment is fatally defective in this particular.

It therefore becomes immaterial to consider the second position
taken by the defendant.

Indictment quashed.

Forp ». DANBURY.

The only distinctive marks of a highway petitioned for are its Zermini.

A highway, laid from one ¢erminus described in the petition, about half the distance
to and in the direction of the other ferminus, and stopping there, can not be said to
be the same highway petitioned for.

A petition for o highway, wholly in the defendant town, was presented to the select-
men, who refused to lay the highway. A similar petition was presented to the
court, and referred to the county commissioners, who reported in favor of laying a
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highway, commencing at one ferminus, and extending toward and about half way
to the other Zerminus described in the petition. The report was set aside, upon the
ground that the commisssioners should affirm or reverse the proceedings of the
selectmen, as a whole, and that the court had not jurisdiction to lay this highway
recommended by the commissioners, since the selectmen had never been petitioned to
lay that highway as a distinct route. But the petition was recommitted.

Prrirron for a new highway in Danbury, commencing “at or
near a stake and stones standing about four rods northeasterly of
the bridge, in the road leading from the house of Archibald Ford
to the house of George N. Ford; thence running in a westerly
direction to or near a stake and stones, in the road leading from
the house of George W. Dean to Grafton depot;’ alleging that
the selectmen of Danbury had been petitioned to lay out sald new
highway, as above described, and had neglected or refused so to
do. The commissioners, to whom this petition was referred,
reported that it was necessary for the accommodation of the public
that the burden of making and maintaining a highway on a portion
of the proposed route, but not on the whole route, and paying land
damages, &c., should be imposed upon the town, and laid out the
highway a part of the distance on the proposed route, beginning at
the first ferminus mentioned in the petition, and running westerly,
by metes and bounds, two hundred five rods and thirteen links, “to a
stake standing in range of the east end of said Robert Ford’s dwell-
ing-house, and about four rods south of the house, it being on the
direct route of the petitioners.” This last stake was about two
hundred eighty-three rods easterly of the last ferminus mentioned
in the petition. The petitioners move for judgment on this report ;
or, in case this motion is not granted, for a recommitment of the
report; and the town of Danbury moves for the rejection of all
that part of the report laying out a highway over a portion of the
route prayed for, and for judgment upon the residue of the report;
and the questions of law arising upon these motions were reserved.

Flanders, and Pike § Barnard, for the petitioners.
Norris, for Danbury.

Saneznt, J. Petitions for highways must give the fermini of
the road petitioned for, without fixing any intermediate bounds
(67th rule of court), and a highway laid out on such a petition
need not be a straight line from one terminus to the other, but the
line between the fermini may vary according to the feasibility of
the route, at the discretion of the selectmen or commissioners.
Wiggin v. Exeter, 13 N. H. 804. As no courses, distances or inter-
mediate monuments are to be given in the petition, the only way of
knowing whether a highway is laid over the route petitioned for is
by the termini.

A highway may be laid narrower than is designated in the peti-
tion, and the laying is good. Raymond v. Grifin, 28 N. H. 340. It
is urged in argument that by the same rule a road laid shorter than
the one petitioned for would also be good. But the rule does not
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apply. It has also been held that a highway laid wider than is de-
signated in the petition is good as against every body but the land-
owner. And this objection can not be taken in any collateral pro-
ceeding where the town is a party. Procior v. Andover, 42 N. H.
854.

Apply the same rule to the length of the road, and it will be seen
at once that thé analogy will not hold, for when the selectmen or
commissioners have reached the termini of the route petitioned for,
at either end, their jurisdiction ceased, and whatever they should
do beyond would be void, and might be inquired into in any collat-
eral proceeding. Whether the road is laid wider or narrower than
is designated in the petition is immaterial, so far as the jurisdiction
is concerned over the subject matter.

The width of a highway should be a matter within the discretion
of the selectmen or commissioners, just as it is to select the most
feasible route between the two fermini. The width of the road, as
stated in the petition, is not at all material, and it would be the bet-
ter way probably that petitions for highways should simply request
the selectmen or the court to lay out the highway of such width as
they may deem proper, or as the public convenience may require,
without designating any particular width in the petition.

And we doubt whether even the land-owner, when he has been
properly notified, and his land taken after a full hearing, and dam-
ages awarded to him, according to the quantity taken, can object
that either more or less in width is taken than is designated in the
petition. Raymond v. Griffin, supra. Butthat question is not here
raised.

Pierce v. Somersworth, 10 N. H. 869, is relied on as an authority
for the plaintiffs, where it is said that the court ¢in its discretion
may accept the réport of a committee, so far as it lays out a part of
a highway, and reject it for the residue. But an examination of
the case will show that it has no application to the present case.
That was where the court’s committee undertook to lay out a high-
way over the whole route prayed for; but it was suggested that cer-

“tain land-owners on the route had not been notified, and that the
laying out over such lands was void; and it is held that though,
in such a case, the court might have accepted the report, except so
far as it extended over such land, and rejected it for that part, if’ the
case was one that admitted and required such a course, yet that the
proper practice ordinarily was, in such cases, to recommit the report,
so that such land-owner might be notified, and have a legal report
and a legal laying out all the way. That case has no parallel to
the present one. '

Nor would there be any objection to the dicta of Shaw, C. J., in
Princeton v. Commissioners of Worcester Co., 1T Pick. 156, if our
statute, like the one in Massachusetts, gave the commissioner
express power to lay a part of the highway petitioned for, and not
the rest; or perhaps if it, like the old statute of Massachusetts of
1786, referred to by him, gave the court original jurisdiction, upon
application made therefor, to lay out new highways, or to alter or
turn those already established, without any limitation, and where
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no previous proceedings are required before selectmen or any other
tribunal. So if one statute gave to selectmen and to the court such
a distinct class of cases, without any connection, or appellate juris-
diction from one to the other, there might be no particular objec-
tion to the application of the doctrine, as claimed by the plaintiffs.

The only distinctive marks of a highway as petitioned for are its
termini. If two petitions were presented to the selectmen at the
same time, both commencing at the same monument and running
in the same general direction, but one stops at a monument one
mile from the starting point, and the other continues to another
monument a mile beyond, the petitions could not be said to be for
the same highway. The surface of the ground might be such, and
other circumstances connected with the routes, that though both
were to go in the same general direction, yet the one would need to
go upon ground entirely different from the other for the first mile.

In this case, if the petition to the selectmen had been for the
whole route, but the petition to the court had been for a highway
only half the distance, say for the part which the commissioners
laid, it could not be said to have been for the same road that the
selectmen had been petitioned to lay out, nor would it be pretended
that on such a petition the court had jurisdiction to act at all;
because their jurisdiction is founded solely, in a case like this, upon
the fact whether the selectmen have first been petitioned to lay the
road. Here is where our statute differs materially from that of
Massachusetts, to which we have alluded ; and here is to be found
the reason why the rule applicable under their statutes is not appli-
cable here.

In this case the petition to the court was for the same highway
as was that to the selectmen. No question is raised, therefore, in
relation to the jurisdiction of the court over the petition, and over
the whole route prayed for. The same was true in Sumner’s Pefi-
tion, 14 N. H. 268, where the petition was for a highway in two
towns, which gave the court original jurisdiction of the petition
and of the route prayed for. But the commissioners reported in
favor of laying out only on part of the route petitioned for, all of
which was in one town; and it was held that they had not juris-
diction to lay, because all that they had laid was within the juris-
diction of the selectmen, and being so, could not be laid by the
court until the selectmen had been petitioned to lay it, and had
refused to do so; and hence the report was rejected. 1In the present
case the commissioners have laid out a portion of highway, but it
is a highway which the selectmen have never been petitioned to
lay, for although they have petitioned to lay out a highway over
the whole route prayed for, the same as the court was, and declined,
yet it is to be presumed that if they had been petitioned to'lay one
over the route where the commissioners have laid theirs, they
would have laid it. And whether they would or not, it is a suffi-
cient reason, we think, that the selectmen have never been peti-
tioned to lay this highway, that the court have not now jurisdiction
to lay it. The opinion of Parker, C. J., in Sumner’s Petition, will -
be found to apply to the present case with great force and fitness,
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and the reasons then stated seem sufficient why judgment should
not be rendered on this report laying out a portion of this highway.

A case is found in New-York nearly parallel with this. Commis-
sioners, §¢., v. The Judges of Chenango, 25 Wend. 458. In that State
a petition for a highway must first be presented to the commission-
ers, who may summon a jury of freeholders, &c. DBut if the com-
missioners finally refuse to lay the road, the petitioners have an
appeal to the judges of the county court, and their law provides
that the judges may affirm or reverse the proceedings of the com-
missioners ; and if they reverse them and lay out the road, they
shall proceed in the same manner in which the commissioners are
directed to proceed in like cases. But it is there held that the
Judges have not the power to reverse in part and affirm in part; that
they can not lay out a portion of the highway prayed for, and not
the rest, but that they must lay the whole or reject the whole.
They must either affirm or reject in loto.

In the case before usthe jurisdiction of the court was in its na-
ture purely appellate, and we think they had not jurisdiction to lay
the part which the commissioners attempted to lay, because the
selectmen had never been petitioned to lay that highway. We
think the commissioners should affirm or reverse the proceedings
of the selectmen as a whole. But as they have undertaken to
divide the question, and decide a part one way and a part the other,
to affirm in part and to reverse in part the doings of the selectmen,
we think the report may be recommitted, and the commissioners
may consider the question as a whole, and decide whether they will
affirm or reverse the proceedings of the selectmen in tofo.

Report set aside ; petition recommilted.

State 9. AVERY.

The provisions of the Revised Statutes (ch. 219, see. 12) are designed to restrain
cruelty to animals, and the offense may be committed by a malicious injury of one’s
own horse or other animal; and therefore malice toward the owner is not a necessary
ingredient of the offense,

On the trial of an indictment for maliciously beating a horse, the evidence tended to
prove a beating during a long time in the afternoon, with occasional interruptions of
a few minutes at a time;-—Held, that whether this was one continued beating,
or several and distinct beatings, was a question of fact for the jury, under proper
instructions.

The testimony of a witness that he knew the horse, and that he always drove well, un-
less harassed with the whip, is not open to the objection that it is but a mere opinion.
So also as to the statement of a witness that he saw nothing vicious or obstinate in
thgahorse at the time of the beating. Nor is a statement of the apparent effect, at
the'time of the blows upon the horse, objectionable.

A beating for the purpose of training or discipline, although unreasonably severe, does
not constitute an offense under this statute, so long as it is in good faith administered
for such purpose.

A ruling by the judge in the course of the trial as to what constitutes the offense, to
which no exception was taken, is no ground for disturbing the verdict, although the




