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Holderness v. Baker.

assumpsit money against havingA town can in hismaintain for had and received one
town,hands money of the himbyreceived he treasurer.while was town

defendant, town, money^ the themoneyas of has ofservant the received as the
town, act,so,authority may ratify after suchpriorwithout to do the his andtown
ratification, parties, money belongas between the such to the town.will

by thesuch case money moneyIn the mere fact that the thus received borrowedwas
town,others, selectmen,defendant thesigned byand as on notes them as notes of
taxesany authority by“without of the of certainproceedsvote .town!” or thewas

vote,raised retainillegalunder an toany rightwould fail to of the defendantshow
money againstthe as the town.

tobyAn admission in a to an auditorcontained letter the defendant’s counselwritten
court,by pending,the case had been committed the and itwhom before whom was

by makingmade to be in defend-againstused the auditor his is admissible thereport,
in subsequent by jury.ant a oftrial the case the

town, settling itsagreedthe defendant had the of the"Where with auditors who were
treasurer, A and B shouldyearsaccounts for the in he selectman and thatwhich was

so, andoutstanding theyascertain the of and didyears,amount the taxes for those
it; Held, amount, made, asadmissiblestated that their statement of such thus was—

taxes, inagainst question outstandingthe defendant on the as to the amount of such
bythe trial of an himbrought againstaction the town.

A making moneyselectman in a of to himself.can not act for the loan itstown
selectmen,treasurer, merelyNeither a a of as such and withoutnor one of boardtown

town, majority of the board of select-authority in fact from the or from aderived
men, by amoney, or a ratification of such loan.bycan bind a loan of itsthe town

byparty deny agent,A of anis not to his ratification of an unauthorized actestopped
denial; conductin and acts andwayacts and conduct no inconsistent such suchwith

are anot ratification.

andan the counts,was action ofThis upon generalassumpsit
an account annexed.upon

asitems,a ofembraced numberThe specification large charged
Hol-the as the town ofreceived defendant treasurer ofmoney by

oncontained ofThe set-offderness. many charges payments
nonsuit,moved for a onof the town. The defendantaccount

case,on thethat the action should be a actionthe specialground
defendant in his office ofmisconduct of thefor the default or

191, sec.the under the Statutestown,of Compiledtreasurer (cb.
and the defendant ex-motion,court denied thethebut13);

cepted.
made hisauditor,referred to an who report,had beenThe case

others in detail. Theanditems, plain-certain disallowingallowing
case.the and rested hisin evidence report,tiff put

that certainoffered evidence todefendant tending proveThe
defendant, weretheauditor,theitems, allowed by againstlarge

as selectmen of Hol-the defendant and others,borrowed bymoney
town,of the withoutthem as noteson notesderness, bysigned

townthat thetown,of the and claimedvotebyauthorityany
heldBut the courtfor the so borrowed.not recover moneycould

the of thethe astreasurer, if he received money moneythethat
theiraccount for it aselection, money.at theirmust,town,

assesseddefendant certain taxestheauditor allowedThe against
ofthat thedefendant show voteThe1857. offered.tofor the year

so theandin that wasyear illegal,raising moneythe town for
so assessed,the for the taxesnot liable to towndefendant was
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liable thebe tobuthands,come into his mighthadtheythough
thesame; court evidence.tax the the rejectedfor butpayers

the defendant’sa letter fromThe in evidenceofferedplaintiff
to ain letterauditor,the answercounsel, Burrows,Mr. to written

decision, tend-the asfrom and beforehim, proofafter the hearing
defendanttaxes for thethe amount of whichto show what wasing

the evidence.should and the court admittedbe charged,
the letter ofat the torefer,The leave to argument,hadparties

counsel,whichthe wasMr.Hibbard,the provedauditorio plaintiffs’
to and Mr. Burrows’ letterbe tosimilar to his letter to Mr. Burrows,
to the auditor.

to B.witness,The a whatF. as proveoffered J.plaintiffs Keyes
thetaxesof the fortold him was the amountHughes outstanding
laidtheyears made,and 1868. plaintiff1867 Objection being

1859,in March,before to thatthe court evidence provetending
soon the town of Holdernessoffice,after the defendant out ofwent

theauditMr. and others a committee toappointed twoKeyes
athat meetingaccounts of the town for the two preceding years;

aof the auditors at which the defendant washeld, presentwas
waswhoof the time. that B.The auditorspart proposed Hughes,

of thoseselectmen,one of taxes forthe and Mr. the collectorYork,
taxes. Theofshould ascertain the amount theyears, outstanding

made thedefendant assented andto the they accordinglyproposal,
factsMr. Theseand the amount to Keyes.statedinvestigation,

were wasdefendant,the and the evidencedeniedstrenuously by
ofof that thecourt,but the being opinion weightconflicting;

evidence in the evidence.the admittedwas favor of plaintiff)
for certainThe auditor not the defendant hisdid allow charges

Kussell Coxhim,have for whichbyto beenmoney paidalleged
evidence tohad his to The tended provenotes the town.given

the and secured abythat held a Coffintown note Bishop,against
a Johnnote,In of of this two notes ofmortgage. payment part

datedSmith, defendant,of taken theJr., each, Julywere by§225
after.4, 14,one and the one1857, 1857,October other yearpayable

the defendantSmith, Jr.,On the 7th of to1857, John broughtJuly,
the town,the the selectmen ofnote of R. who then one ofCox, was

that date,and in credit as toundoubted property, bearinggood
himand toHolderness,written the town of proposedtopayable

to amount on his note,take this and indorse thenote, (Smith’s)
ac-in faithin The defendantpayable goodOctober following.

andnote,the the amount on Smith’snote, placedindorsedcepted
it sincesecurities, has everCox’s the town wherenote among
the defendant wasMarch,remained. of after1859,On the 29th

settledthe treasurer for thatout of B. townoffice, Hughes, year,
§303.50, anda the fortown,R. gaveCoxbill presented by against

fortreasurer,whileto him his to the defendantup receipt, given
theof the of bridgehim for§200, repairs pieradvanced to to pay

Plymouth village, the sumthis note ofnear and indorsed on §155
of §111.96.

Coxto Mr.the defendant advancedOn the 20th of 1857,August,
to himselfhe took Cox’s note,the sum of for which payable§150,
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as treasurer it byof the town. This was wassum, placedargued,
selectmen,the defendant in the hands of Mr. as one of theCox,

andhim,for the of claims which should be topayment presented
were to andbe the note taken as a convenientproper paid, only

invoucher, the business afterward.adjusting •1857,It that in a and consul-appeared early September, meeting
rela-tation of Holderness,was had of the selectmen andPlymouth
andtive to the nearthe ofpier bridge Plymouth village,repairing
theCox,Mr. who in the waslived neighborhood, byappointed

other selectmen these on the Holder-to ofsuperintend repairs part
ness. The estimated andwas to exceed Contractsexpeuse $1,000,

work,were com-after made for the and the wereshortly repairs
menced. the 1st to1857,On of the defendant advancedOctober,

$135,Mr. ofCox and on the 15th forOctober, 1857, $100, which
he took Mr. or tohimself,Cox’s notes of those todates, payable
himself as treasurer, and the 27th of sum ofOctober, 1857,on the

“$200, for towhich he saidtook Cox’s to bereceipt, purporting
bills for near is the samepay whichPlymouth,”repairing bridge

before referred asto to Mr. March 1859. TheCox, 29,upgiven
evidence tended to that the was advanced theprove uponmoney

notes,two last for on and the notesthe therepairspaying bridge,
were taken Mr. that it would be as well toCox’supon suggestion
take December,notes. Mr. Cox inwas credit until 1857,good
when he failed.

the March,On 8th of and1858, Mr. was allowedCox presented
his bill against town, selectman,the his asfor services amounting
to $60, which was his topaid taxes,by amountingdischarging
$16.81, and the thebalance, $43.19, was indorsed on note.$100

theBy failure of Mr. Cox thethese notes were and townlost,
contended that these advances were an unauthorized loan of the

of themoney town, the defendant as and losstreasurer,by any
afrom such transaction him;must be borne while theaccruing by

defendant contended that as the town,financial the accord-ofagent
to the usual of towns,course in that anding business other he was

authorized to make such of securities as was done in thechange
case of the note, and to make advancessuch to his co-select-$155
man. all mattersHpon these there a conflict ofwas andevidence,
the whole matter was submitted to the jury.

It that after the of Mr.appeared Cox had been attachedproperty
his creditors, he anby directed action to be himself,brought against

in the name of of Holderness,the town and an attachment to be
made, which was done. The action wras entered insubsequently
court, an entered, a filed, and theatappearance specification third
term a noentered,default but has been in fact entered,judgment
the notes not theunder control of the and thebeing attorney,

attachedproperty insufficient to the earlier attach­being satisfy
ments, so that was ever realized thefrom suit.nothing

theOn the failure Baker,after of Mr. Mr. theday Cox, defend-
wentant, done,to learned hadwhat and took frombeenPlymouth,
Cox Holderness,Mr. notes to ofthe town in forpayable exchange

or allsome of the to himself,notes which were orbefore payable



December, v. BAKED.HOLDEENESS1862.] 417

to bimself to Mr. Cox.as and the notestreasurer, upgave 'original
The evidence at that timetended to that the defendantprove
assented to the act of in the and sub-Cox actionhaving brought,

theLeverett,furnished Mr. the whosequently attorney brought
town,with all to the toaction, of the Cox notescopies payable

enable him to furnish the aforesaid. Both Cox andspecification
the defendant were selectmen at that time.

the next then the select-Mr. one ofDuring year beingHughes,
men of Holderness, Leverett,saw Mr. the whoattorneycasually

the suit and asked him if J. It.Cox, tobrought inquireagainst
Clark had not in his to Mr. Coxhands certain notes belonging
which be held on a trustee for the of Hol-benefitmight process

noderness, but such action was brought.
It was acontended that ratifica­the defendant these acts wereby

tion of the Cox notes the town. The court instructed theby jury
that if Baker and Cox thewTereauthorized to bind the town by

transaction, there no a ratification. Iforiginal was aboutquestion
had no tothey bind the town had noauthority theyoriginally,

toauthority ;bind it ratification so that the claim the defend­ofby
ant to be allowed for these must on the thenotes ofdepend validity
original transaction.

The evidence tended to that all the notes remained inCoxprove
the possession and under the control from time theof the town the
defendant ceased to andbe selectman treasurer of the untiltown,
the trial of this and exercisedcause, Baker no control over them.

The court also stated to the that ofthe acts alonejury Hughes
the next in to II.year, relation J. did not amount to a ratifi-Clark,
cation.

The defendant took allto these and instruc-exception rulings
tions. The afound verdict thefor which the defend-jury plaintiff’
ant moved to set aside ofon account said exceptions.

Hibbard, and Pike for theBarnard, plaintiff.

defendant,Burrows for theMa,$■

Bartlett, J.* This action is not forbrought, arisingdamages
from official orany default misconduct of the defendant, but simply
to recover theof which received the defend­money plaintiff, was by
ant while he was treasurer the andof which still remains intown,
his hands. isIt to thetherefore what beunnecessary inquire may
true construction of section,the 12th of the Devised180,chapter
Statutes. If the defendant, town,as servant of the received money

town’s,as the even if he had no theso,to do townprior authority
act;his 186Charlestown,Backman v. 42 andmight ;N. H.ratify

has suit;ratified it onthe sec.by bringing present Story Agency,
259; for towns are to the same from their“subject implications

acts, orcorporate the acts of their within the of theiragents scope
without either or in caseauthority, vote, deed, as the ofwriting,

natural persons.” 83Unity,Glidden v. H. After such aN. 577.
* Bellows, counsel,J., ofBaying Been notdid sit.
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sotown, moneyas the theratification, between the defendant and
217; 2see.received onwould to the latter. Story Agency,belong

wasreceivedStark. 95. In such case evidence soEv. that money
Hol-ofasborrowed the defendant and others selectmenmoney by

derness, any“withouttown,on notes them as notes of thesigned by
taxesof certainof the or was thetown,”vote proceedsauthority by

theofraised under an would fail to showvote, any rightillegal
v.as Johnsondefendant to theretain the money plaintiff.against

3 29.Goodridge, Shep.
asreceivedThe the wasletter of defendant’s counsel properly

claimedit wasevidence of the of taxes for whichamount certain
audit-thethe defendant written afterwas chargeable. Although

ofletterto aor’s was before his and in answerit decisionhearing,
theit statedsides,from the auditor to onthe counsel bothinquiry

“if hisforamount of taxes which the defendant was chargeable,
substance,taken on Inthe first did not prevail.”objections, hearing,

hear­it atdoes stand if the counsel thenot otherwise than it would
ifamount,had that the was liable for thatadmitted defendanting

werelaw he was liable at. for admissionsaction;all in this theby
in makingmade his usebefore the decision and forthe auditor,by

Met.Ev., Sumner, 13the decision. 1 Greenl. 186;sec. Lewis v.
273; Bird,Witherell &P.v. 7 C. 6.

The the determinationwas to showallowedplaintiff properly
York,andof the taxesamount of made by Hughesoutstanding

and thethe townunder the the auditors ofbetweenagreement
H. 492.defendant. M. 36B., Railroad,Smith v. C. N.&

ofa loanselectman, the inCox, makingas could not act for town
the211; andhimself; 210,its to on see.Agency,money Story
thea and whetherloan,transaction waswhether thequestions

were, theclaimed,in the he upondefendant had fact authority
wheresince,tosubmitted theevidence, jury,properlyconflicting

a matter ofnot, asthe court couldevidence was.the conflicting,
thata couldloan, they saythe transaction not norlaw, pronounce

Piermont,claimed. Burbank v.the defendant had the heauthority
was43; French-v. Benton, exception44 H. 44 N. H. 28. NoN.

in thesetaken the of the court submitting questionsto instructions
authorized, theythe If the transactions wereto jury. original

immaterial; andthe of wasvalid,were and ratificationquestion
had no author­if Baker and Goxthe of court thatinstructions the

bind itno toto had authority bybind the townity originally, they
subse­no evidence ofcorrect,a for there wasratification, anywere

trea­a townthat neither¥e thinkadditional authority.quent
andsuch, withoutselectmen,a of asmerelysurer nor one of board

a of thefromtown,in from the or derived majorityfactauthority
itstown a loan ofselectmen, money;can bind theboard of by

aof such loan.ratificationPiermont;Burbank v. or consequently by
from Cox,took the notestown,of theThe as treasurerdefendant,

the thattown, is,ofand suffered them in the possessionto remain
the circum­officers, term Underits after his of service expired.of

notes re­mere facts that thesestances, thewe do not think that
the control of the town from“in and undermained the possession
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thetbe time ofthe'defendant andceased to be selectman treasurer
town” controluntil the time of notrial, and that “Baker exercised

ortown,over them,” ashow ratification of his thetransactions by
theit from underratification;such a for these factsestop denying

circumstances inconsistentshow the the townofuponnothing part
with a refusal v.transaction; Lamprey,to the Leeratify original
43 Mor­11;N. H. v.40;Hazelton v. 44 NorrisBatchelder, H.N.
rill, 43 these218;N. H. tonor can additional force beany given
facts must,unauthorized Thereby any acts of officers the town.of
therefore, be

theverdict.onJudgment

v.Wentworth Smith.

In an action on the againstcase hya a letter of thepqstmastei’ negligence,for which
plaintiff lost, letters,was evidence of specific negligenceacts of in relation to other
is not admissible proveto negligence question.in the inrespect to letter

The declaration in case March, 1860,set that offorth, on the 27th
and thebefore, defendant the atlong ofwas postmaster post-office
Lancaster, and andduly andlawfully qualified, actingappointed,
in that 1859,that on the one Lowellcapacity; December,2d ofday

&c.,Wentworth, at Jackson, dollars,inclosedproperly thirty-four
in current bank bills thevalue,of that in the ofcash, property

inplaintiff, letter,a sealed and at saiddirected to theduly plaintiff,
Lancaster; that said letter saiddirected,thus and money,containing
was then and there to beJackson,in the atlodged post-office
forwarded mail direction; letter,to said saidby thataccording

said was at saidforthwith mailedcontaining money, post-officeduly
at Jackson, and came from thethence the toUnited States mailby

inpost-office Lancaster; and the was theavers that itplaintiff duty
theof defendant, as of toLancaster,the atpostmaster post-office

said theletter said delivercarefully keep and tomoney,containing
same to the on but the defendant and his servantsplaintiff, request;

and said tocarelessly lost or the sameletter, deliverednegligently
some not authorized toperson it,receive unknown to the plaintiff*,
so the said letter and the it,said in neverdollars, cashthirty-four
came to the hands or theplaintiff's plaintiffpossession; whereby
has lost the &c. A didwholly same, second count in trover not
become material.

Under the issue the introduced evidencegeneral plaintiff tending
to the other factsprove stated in his nowhichdeclaration, upon

arises.question
To that theprove letter in lost carelessnesswas thequestion by

and of the thedefendant and hisnegligence servants, plaintiff
offered evidence to that letters received at the office wereprove put
into drawers of addressed,to not to whichpersons whom werethey
the lessees of the had meansdrawers ofaccess, by keys kept by


