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the deed had abeen deed of and failure of righton anywarranty,
whatever an action was on thebrought warranty.

In the case of Leavitt 8 the cameTowle, 97, upv. H.N. question
for ofdecision the effectbefore Court what was theSuperior legal
an a road in a and it was held thatof ofexception land,conveyance
the inembraced the of theeasement, orexception publiconly right
the road, and the innot "soil. No difference is made the construc-
tion of the orwords of a are words of ofdeed, whether they grant
exception.

A like adecision was made in case anthe of of high­exception
way, is inwhich in 1road, Smith,with Peck v.general synonymous
Conn. 103, cited thealso defendant.by

These decisions settle the that a a roadofbyquestion grant
from one to of a aplace another, width,such ofright way only
passes, unless there is in the terms of the orsomething conveyance
in the title theof a different intention.property indicating

on the verdict.Judgment

Kimball v. Marshall.

judge,A in notice,cases may esse,where he thinks it aproper, order de bene to be
given to the party, rules;adverse ordinarily requireddifferent from that by the and
if such to,objected court,notice is not or if it is affirmed by the it be held suffi-will
cient.

Where, statute,by day meeting mayor,the of of the aldermen cityand council for the
election cityof appointedclerk is upon dayto be the citysame on which the officers
elect required office,are to assemble and take the ofoath one half of the aldermen
can not legaldefeat a byelection absenting themselves for purposethe of leaving
that quorum.board awithout

They are session,bound to presentbe at all times when the board is in till the election
;is made and if adjournment voted,a recess or to a later hour is they are bound to

take notice of the of meeting.time
They are bound to take notice of the time forappointed the election of a city clerk

as of an adjournment.

This is a for a mandamus thepetition to Isaacdefendant, TI.
toMarshall, deliver to the John G. Kimball, whoplaintiff, claims to

be clerk of thecity of theNashua,city records, files, safes, &c.,
to that office.belonging

The facts beto that the defendantappear was electedduly city
clerk of Nashua for the and1862, he claims stillyear to hold the
office reason of aby failure to elect a new clerk at the hisclose of
year.

A ten aldermen andmayor, common eouncilmen weretwenty
elected in November,duly 1862, for the the fourthyear ensuing

of 1863. thatMarch, On the officers soTuesday elected assem-day
bled at the at ten a.city hall, m.,o’clock and were sworn. The

thencouncil retired to their own chamber to theircomplete organi-
p.and thezation, of aldermenboard toadjourned two o’clock M.
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At about two o’clock tbe and aldermen cham-met at tbeirmayor
ber, and there remained till bywere called to ordertogether they
the and thismayor, between three four o’clock.probably During
time one of aldermen, teacher,the a to beleft the room, desiring
sent for when he theshould be and returned afterneeded, soon
call to order. The and one or weremore of the aldermenmayor
absent for a minutes, not at the onboard,few but same "time. The

p.called to tobeing order, seven o’clock m. The defend-adjourned
ant, the atclerk, was those and his recordcity present meetings,
of the 24,at four o’clock is as follows: Marchmeeting “Nashua,

p.21863, m. There no no action takenquorum present, wasbeing
theby board. I. H. Marshall, clerk.” sevenOf the atcity meeting

o’clock it would seem he no record. At theseven o’clockkept
and fivemayor aldermen met and thewere called to andorder,

common council then them notice readythat weregavesitting they
to meet the clerk,and aldermen in convention, to elect amayor city
and the and aldermenmayor to ofthe chamberpresent proceeded
the council, usual,as and the took the chair asmayor presiding

andofficer, the convention to the clerkproceeded by jointcityelect
ballot. ballots were cast for thatTwenty-five office,of which fifteen
were for the Thepetitioner. votes were counted and declared,duly
and the said Kimball declaredwas elected andclerk,duly beingcity

hepresent was thesworn conducted toduly and,by mayor, being
the clerk’s seat the defendant, entered the duties of theby upon
office, when the and aldermen retired to their own chamber.mayor

The defendant, that there had been noconceiving legal election,
has since claimed act asto and has of theclerk, kept possession
records, files, safes, &c., to surrender them to therequestedthough

the ofplaintiff, on 7th 1863.April,particularly
On the to the chief the clerk deapplication directed,wasjustice

esse,bene to issue an of annotice,order inanswer twentyrequiring
The answer anddays. filed,was a and thereplication, petitioner’s

evidence was taken and submitted.

Y. for theSawyer,George petitioner.

Minot for theMugridge, petitionee.

Bell, C. The court entertain no that itJ. doubt is competent
for a to order notice of orjudge, upon application, auy petition

in court to to the inbe adverse differentproceeding given party
form from that the therules, where nature ofusually required by
the case is as to it.such In where therequire case,presentth§

relates to an annualquestion office, the whole theofpurpose pro-
would defeated thebe inceeding by delays ordinarily occurring

injudicial The order such willcases not be absolute,proceedings.
but esse.de bene It will be if the withoutonly good party appears

isobjection. If or is nomade, if there itsobjection appearance,
andreasonableness will to thebe consideration ofpropriety subject
ifthe andcourt, will be held sufficient.approved

The arises the thewhether, ofquestion upon adjournment city
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hour,thatata must behour,councils to certain the openedmeeting
nofixedlaw hasor Thewithin and what time afterward.any

calledtime a must be organized,at or within which such meeting
anheld that appear-to order to It has beenor business.proceed

aofthe defaultance savewithin the hour after the time fixed will
inhour; andasummoned at court at particulartoparty appear

set asidehave beenformer times the of townproceedings meetings
the have been in attendance preciselywhere aby legislature party

thehour,at the and busi-have at once commenced and dispatched
meetingness dissolved theof the and orfinally,meeting, adjourned

who,before the another relyingthe arrival of members of party,
hadsuchthe usual mode ofupon meetings,dilatory commencing

havemade to beenhaste,no and had And it seemsnot arrived.
forA allowed par-done. reasonable time should bevery properly
cases beties interested and an hour in ordinaryto be present, may

well must of courseas a time. casesreasonableregarded Special
rest on forown cause greatertheir where showcircumstances, they
delay.

sense),and words incustom these technicalusing anyUsage (not
iswhatmust furnish in ofmost cases a accurate testsufficiently

■ is notItreasonable as to the time of to business.proceeding
usual to the Delayscommence at exact hourbusiness appointed.
are kindsmet and with —less in someborneconstantly habitually

all;of and webusiness than in-others —but some into extent
this, thatno rule can be down thanapprehend more definite laid

where aassemble in of ornoticeparties appointment,pursuance
and asremain for the of to the businesstogether purpose attending
soon willas it is found orconvenient the proceedingspracticable,

tobe held the seem unreasonable impa-regular, delaythough may
elsewhere; andtient or to those who havepersons, engagements

would,no one theof the tothus assembled be heard topersons object
of the if he should without havingregularity awayproceedings, go

tomade a suitable effort to induce the officers or personsproper
no heard tobusiness;with the and third would beproceed person

byunless he could that affected theobject, show his wererights
delay.

toIn the whocase all attendedpresent apparently designed
attend at and remained until the wasall, openedtogether meeting
and in afternoon.which was the done thebusinessadjourned, only

the remained soIf had been ando’clock,at twomeeting opened
until havehour,the at the same the result wouldadjournment

the same. the was then present,been No other member of board
fromor would far ashave so beafterward, presumedmayappeared

the evidence.
andWhile thewe entertain we think judiciousthis opinion

from. Thecourse andwasproper foolishly departedneedlessly
theaftershould hour ap-have been within themeeting opened

a takenrecesshour,and to ortime, anotherpointed adjourned
while it on thewas inconvenient to with business.go
■The werelast is the that so manyfounded ideasuggestion upon

under-assembled as as werule,to the to Thehave adjourn.power
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stand, all deliberative that numberapplicable bodies,to is any
have power theforto not athough beadjourn, they may quorum
transaction of business.

In general is not to be till a businessthe chair taken forquorum
is present; of,such a isunless, after due waiting, quorum despaired
when the when-be taken and the house Andchair adjourned.may
ever, ait is observed that is notduring business, present,quorum
any counted;for the house to be and,member callmay being
found sec. 6,business is Manual,Jefferson’sdeficient, suspended.

2citing And “If at125,Hats. 126. Cushing (Manual says:19)
timeany in the that athe course of notice is takenproceedings

quorum is assem-not suchand to the theappears fact,bepresent,
mustbly be adjourned.”immediately

If this were not so must often ait that small minorityhappen
might have it in intheir to defeat not the businesspower only
hand, but to dissolve and terminate the meeting.

If this were not so held tothink this mustwe begenerally, yet
be the rule in casea like a cer­this, where the law thatprescribes
tain shall on eitherduty be a It mustperformed day.particular
be held that the once can busi­assembled not till thebody adjourn
ness is thatdone, or so as are to theirmany legalready perform

shall be theduty held to thecontinue untilcompetent meeting
isobject these be heldOf bothaccomplished. consequences may

—to follow ; nounder-circumstances the could makemajority legal
adjournment to such a time as of thewould defeat the performance
prescribed and a the in exist­duty, minority keepmight meeting
ence till the wrasdone, byduty adjournments.

is made theto the election of on theObjection petitioner, ground
that one thehalf of of aldermen had notice timeboard no of the
of thinkBut this Theadjournment. of noobjectionwe weight.
law holds the members of deliberative bodies, parties attending
courts of andjustice bound take notice of thetopublic meetings,
time of and to be at time and ofadjournments, the placepresent
adjournment Vanacre,without notice. 12City London v.special of
Mod. 272. rule haveThis but are Thusfew.may exceptions, they
it held awas that notified theto attend ofparty, depositionstaking
at a certain hour;and is not to at andhour, bound attend theplace

in hisif, absence, the is another withouttotaking adjourned place,
notice to the can hishim, taken not usedbedepositions against
objection.

theAt of the coun-aldermen,five andmeeting commonmayor,
iscil, it contended that not of thethere was apresent majority

aldermen, and that the be acan not as member ofreckonedmayor
that board to make a This have notquorum. weup question

it decide; we it neces-to and have deemedthought necessary not
to hold that where law in a thesary mayor,the vests convention of

aldermen and council,common inte-the to thatelect, everypower
of the be agral must ofpart city majoritygovernment present by

its members, as been thishas heldproper elsewhere. "We regard
as case ofquestion settled the in thesubstantially Courtby Superior

Beck v. 29Hanscom, H. it that theN. where was held213, when
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board of aldermen of had to meet the commonPortsmouth voted
election,council in a an made atconvention, marshal,to elect city

the time and such a of thoseof by majority presentplace meeting,
—there a valid,of the two branchesquorum presentbeing —was

there was a the board of aldermen iu attend­not ofthough quorum
ance ; and that in of the ofit was not the thepower majority
aldermen case thereto defeat an election. In this was no vote of
the of the to thealdermen common councilordinary quorum join
in the but there a of the commonelection, was vote council to
meet the inaldermen,and bodies for thesession,bothmayor being

of a and the assent of the and sopurpose clerk,city mayorelecting
of themany aldermen as were manifested their proceed­present, by

to the common and under theing there, ofcouncil-room, presidency
the an Thesemayor, circumstances,election. under themaking
law this thatto be on we considerrequiring duty performed day,
quite to the of aldermen in Beckequivalent vote the v. Hanscom,
and to the rule.of the same Thejustify wasapplication petitioner
therefore elected and isclerk, excluded fromduly city wrongfully
the office.

Mandamus issued.

Melendy.McClure v.

A -devisedto her of certainimprovementwife husband the use and land for Alife.
estate,upon by appraisal.creditor levied his and had it set It was held that.off

itself; estate,levy, bythe devise of the of theappraisalwas land that the whole life
good; annecessary by appraisalwas and that it was not to set it off of the annual

income, to hold the paid.till debt was

aIn writ the itissue,of thatentry upon general appeared Mary
seizedMcClure, of the demanded her last will,being premises, by

which 13, 1859,was devised the same asDecember fol-duly proved
lows : “I and husband,to beloved Asa McClure,give bequeath my
the use and inestate,of real situated the northeast-occupancy my

andlife,of his natural at deceaseerly Amherst, hispart during
auction,said estate to sold at and the avails thereof tobe bepublic

or their heirs.”children,dividedequally among my
1860, theCourt,At the term of the JudicialJanuary Supreme
McClure,Asadefendant therecovered judgment plaintiff,against

was issued and extendedfor and cost. Executiondebt,§44.88 §7.71
saidon the in are a ofwrit, portiondescribed the whichpremises

in mannerfarm, The properly ap-following: appraisers being
and sworn, say:pointed

a certain tract ofexamined“We,the subscribers,having carefully
for thedebtor,estate the namedshown to us as the of withinland,
in theland situatedterm and saidlife,of his natural no longer;

and as followsof boundedAmherst,northeasterly part (described
of saidas it in that the estateis the do our oathsupon saywrit),


