
June, NcCLUEE v. MELENDY.1863.] 469

board of aldermen of had to meet the commonPortsmouth voted
election,council in a an made atconvention, marshal,to elect city

the time and such a of thoseof by majority presentplace meeting,
—there a valid,of the two branchesquorum presentbeing —was

there was a the board of aldermen iu attend­not ofthough quorum
ance ; and that in of the ofit was not the thepower majority
aldermen case thereto defeat an election. In this was no vote of
the of the to thealdermen common councilordinary quorum join
in the but there a of the commonelection, was vote council to
meet the inaldermen,and bodies for thesession,bothmayor being

of a and the assent of the and sopurpose clerk,city mayorelecting
of themany aldermen as were manifested their proceed­present, by

to the common and under theing there, ofcouncil-room, presidency
the an Thesemayor, circumstances,election. under themaking
law this thatto be on we considerrequiring duty performed day,
quite to the of aldermen in Beckequivalent vote the v. Hanscom,
and to the rule.of the same Thejustify wasapplication petitioner
therefore elected and isclerk, excluded fromduly city wrongfully
the office.

Mandamus issued.

Melendy.McClure v.

A -devisedto her of certainimprovementwife husband the use and land for Alife.
estate,upon by appraisal.creditor levied his and had it set It was held that.off

itself; estate,levy, bythe devise of the of theappraisalwas land that the whole life
good; annecessary by appraisalwas and that it was not to set it off of the annual

income, to hold the paid.till debt was

aIn writ the itissue,of thatentry upon general appeared Mary
seizedMcClure, of the demanded her last will,being premises, by

which 13, 1859,was devised the same asDecember fol-duly proved
lows : “I and husband,to beloved Asa McClure,give bequeath my
the use and inestate,of real situated the northeast-occupancy my

andlife,of his natural at deceaseerly Amherst, hispart during
auction,said estate to sold at and the avails thereof tobe bepublic

or their heirs.”children,dividedequally among my
1860, theCourt,At the term of the JudicialJanuary Supreme
McClure,Asadefendant therecovered judgment plaintiff,against

was issued and extendedfor and cost. Executiondebt,§44.88 §7.71
saidon the in are a ofwrit, portiondescribed the whichpremises

in mannerfarm, The properly ap-following: appraisers being
and sworn, say:pointed

a certain tract ofexamined“We,the subscribers,having carefully
for thedebtor,estate the namedshown to us as the of withinland,
in theland situatedterm and saidlife,of his natural no longer;

and as followsof boundedAmherst,northeasterly part (described
of saidas it in that the estateis the do our oathsupon saywrit),
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island,debtor for the term of his life in the two tracts ofsaidonly,
estate$71.28,of the thevalue of and no and we have set offmore,

ofof therein in full satisfactionthe said debtor to the creditor,
this and the fees same. Aprilexecution and of levying'thecharges
28, 1860.”

The return as follows:says
“Hillsborough theofss., 1860. direction27,April By

thecreditor named I have extended this execution uponwithin
threetract of land described in causedabove manner Ifollowing:

to&c.,who, sworn,to be &c.,appraisers appointed, dulybeing
estatesuch real estate as them as theshould be shown toappraise

the saiddebtor,of the said their oaths said that the estate ofupon
ishis of land,for the term of natural life in said tractsdebtor, only

offsetof the value of and no and the said$71.28, more, appraisers
aslifethe same estate of the said metes and boundsdebtor by

in executionaforesaid said land at that in satisfaction of thissum,
fees.”and my

The demandant that and thethis was invalid, ques-objected levy
tion of its was reserved for theof thevalidity by partiesagreement

thedecision of the court at term.law

Clarke,William C. S. for theG. plaintiff.
The extent the is theinvalid,of defendant’s execution because

the fixedwhole value of life estate of the is at aplaintiff appraised
sum, andwhereas the annual value of the land should be appraised,

creditor,the land set off to the to a sufficient time tohold for satisfy
the if he 12should so live. McConihe v.judgment, Sawyer,long

;H. 396N. Stat. sec. 10.501,Comp.

1. A. Eastman P.him for the defendant.(with Dodge),
The extent was valid. McClure’s interest in the land was a life

estate. A devise of the “income” of land to the use of the devisee
his life him lifeconfers a estate in the land. Butter­during upon
Haskins, 392;v. 33 Me. Andrews v. 5 199.Greenl. SoBoyd,field

the words “use and 1 93Fay ;v. Cush. andFay,improvement”;
“the use and the samelanguage here, interest.occupancy,” pass

a life inestate the extent was and form.Being Bell’sproper legal
175; Roberts Whitney, 186,Justice v. 16 Mass. 190.(ed. 1849)

The rent;demandant was not seized aof but even had he been,
the extent would have valid. A inbeen set-off either form bemay

in such a 16 190;case. Mass. see alsoadopted Boot,Barker v. 10
260,Mass. 263. The case of v.McConihe we do not under­Sawyer

stand to be an the defendant. In that case Saw­authority against
had not a life estate in the but an interest de­yer property, only

the life of his wife. But even in case thethat courtpendent upon
do not notthat the have thesay wholeappraisers might appraised
interest, had the execution been to cover it. The¡sufficiently large
statute indoes not such a course the case of rents.forbid

the Revised Statutes all estateBell, C. J. realBy (ch. 195) may
be taken on and and off theshall be set toexecution, appraised
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execution,of such andvalue,creditor at its iu satisfaction thejust
a salecost in where law of itof those cases isexcept bylevying,

the creditor,The shall set off toauthorized. 1. bySec. appraisers
realthe estatemetes and or otherbounds, description,distinct ap-

inbethem, or so much as ofnecessary, paymentpraised by may
thisthe execution cost of See. 6. To ruleand generallevying.

the statute three :provides exceptions
1. If such estate is held or in common with others,real jointly,

thethe shall made the interest of ordebtor,be undividedlevy upon
a thereof. Sec. 7.part

2. If such real estate can in the of the benot, appraisers,judgment
divided and set metes and withoutbounds,out by greatly impairing

anthe value the be madewhole,of the undividedmaylevy upon
interest such as naturetherein, or mode of division the ofby the

will admit. 8.Sec.property
8. isIf seized a or of the income ofrent,debtor of realany any

estate, thereon,a be made and the set offmay appraisers maylevy
the same termfor such as shall sufficient to thethey judge pay
debt, costs;interest and and the shall cause thesheriff tenant to
attorn and tenant andcreditor;become to the his refusalupon

turnshall him out of and seizin to thedeliverpossession, creditor,
holdto for the term aforesaid. 10.Sec
Under these we entertain no doubt that an estate forprovisions

in thelife rent or income of setreal estate be offmay by appraisal,
the not sufficient,where whole is is no more thanor sufficient to pay

execution costs.the and If the rent for thewhole creditor’s life
should, in the of the morebe than sufficient tojudgment appraisers,

the itexecution, tosatisfy be set off themight necessary property
such term asfor sufficient. The in thisthey case wasjudge levy

ofmade a the and it well beupon part estate, doubted if amay
thelevy a of land which aupon out of rent issuespart would be

valid.
“the will of Mrs. McClure she to herBy husband the use.gave

and herof real hisestate natural life.”occupancy If thisduring
lifedevise him estate land,a in the it was set offgave properly by

this thinkwe no doubt canappraisal. Upon question be entertain-
ed. It was a ofdevise the not rentland, and of outany springing

it,of and not incomeof the of the asland, from thedistinguished
In terms it is aland. devise of the use and of theoccupancy farm,

which the exclusive of it.implies control
In addition the cases theto cited defendant’s counsel, inby sup­

of the that the words of this thewill landport position pass itself,
be cited Nason v. Vt. itmay 216,17 where was heldBlaisdell, that

devisea that the devisees use andhave, certainmay possess premises
their lives,natural an estate in the Induring land. Beardslee v.gave

“Beardslee, 5 330, theBarb. testator devised : It is will thatmy my
wife shall be master of estate as sheas remains widowmy long my
it was held the took a life to defeatedestate,wife be hersubject by

So the have held tomarriage. words been anfollowing convey
estate in the 9;land : The income Reed, 374;of land Reed Mass.v.
The incomeand interest 12land;of Blanchard Brooks, 63;v. Pick.
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;2 Fayand v. Pick. 247&c.,Use Ellisimprovement; Proprietors,
there;1 and in101;Cush. and citedFay, 98,v. other easesmany

P. 695.Beekman v. 20 2 Wash. R.Hudson, 55;Wend.
of anNo arises in case as to the aquestion bythis validity levy

of a asthe ineomeand set-off for such term theappraisal appraisers
heldsufficient debt. Massachusetts it hasto the In beenjudge pay

that a in either is this we are not calledlevy mode Ongood. point
to anon give opinion.

The in this case musttherelevy being valid, be
the tenant.Judgmentfor

Hodgdon.Bartlett v.

discretion,may, inThe court its limit the costs of or refuse toprevailing party,the
costs,anyhim inallow cases for the express provision.which statute has made no

This was an action of a of a Theassumpsit horse.upon warranty
demanded in the writ were one Thedamages hundred dollars.

the ;was issue. There were threegeneralplea juryfor.thequestions
theDidviz., defendant the ?warrant horse in to soundbequestion

the horse theWas at time of the ? not,sound And if whatwarranty
did the sustain reason thereof? Thedamages plaintiff juryby
areturned verdict for the for cents There-plaintiff fifty damages.

the defendant moved the court limit andcosts,to theupon plaintiff’s
the court that ordered that toupon motion no costs be allowed
either but that issueexecution for the centsparty, for fiftyplaintiff

without costs; to whichdamages, any the plaintiff, exceptedruling
and filed which were andexceptions, allowed, the court.signed by

Morrison, Stanley for theClark, plaintiff.
The 6th ofsection 204 of the Statuteschapter Compiled provides

that “in cases where it that the no-reasonableplaintiff’hadappears
of more than thirteen dollarsexpectation andrecovering thirty-

cents,three the court limit the costs to such sum asmay thinkthey
reasonable.” Under this statute it has been held that itrepeatedly
must madebe to that the could have hadclearly noappear plaintiff
reasonable of more than thirteen andexpectation dollarsrecovering

in to histhirty-three cents, order limit costs. Herrick Fuller,v. 5
247;H. 59;N. Ames v. 6 H.N. v. 26Cady, Clark,Church N. H.

291. This will an case if it isbe anomalous held that thecertainly
a of thevalid cause actionplaintiff, defendant, andhaving against

it a in his favor,to verdict can notprosecuting recover costsany
We are not ofwhatever. aware rule of law orany thatpractice

have led uswould to such a and weanticipate result, submit that
isthe entitled to costsfull the law and inplaintiff upon facts this

case.

Y. for theSawyer,G. defendant.
The in this iscase notquestion whether the costs were properly


