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board of aldermen of Portsmouth had voted to meet the common
council in convention, to elect a city marshal, an election, made at
the time and place of such meeting, by a majority of those present
—there being a quorum of the two branches present—was valid,
though there was not a quorum of the board of aldermen in attend-
ance; and that it was not in the power of the majority of the
aldermen to defeat an election. In this case theré was no vote of
the ordinary quorum of the aldermen to join the common council
in the election, but there was a vote of the common council to
meet the mayor and aldermen, both bodies being in session, for the
purpose of electing a city clerk, and the assent of the mayor and so
many of the aldermen as were present, manifested by their proceed-
ing to the common council-room, and there, under the presidency of
the mayor, making an election. These circumstances, under the
law requiring this duty to be performed on that day, we counsider
quite equivalent to the vote of the aldermen in Beck v. Hanscom,
and to justify the application of the same rule. The petitioner was
therefore duly elected city clerk, and is wrongfully excluded from
the office.
Mandamus issued.

McCrure ». MELENDY.

A wife-devised to her husband the use and improvement of certain land for life. A
creditor levied upon his estate, and had it set off by appraisal. It was held that
the devise was of the land itself; that the levy, by appraisal of the whole life estate,
was good; and that it was not necessary to set it off by an appraisal of the annual
income, to hold till the debt was paid.

Ix a writ of entry upon the general issue, it appeared that Mary
MecClure, being seized of the demanded premises, by her last will,
which was duly proved December 18, 1859, devised the same as fol-
lows: “I give and bequeath to my beloved husband, Asa McClure,
the use and occupancy of my real estate, situated in the northeast-
erly part of Amherst, during his natural life, and at his decease
said estate to be sold at public auction, and the avails thereof to be
equally divided among my children, or their heirs.”

At the January term of the Supreme Judicial Court, 1860, the
defendant recovered judgment against the plaintiﬁ', Asa McClure,
for $44.88 debt, and $7.71 cost. Hxecution was issued and extended
on the premises described in the writ, which are a portion of said
farm, in manner following: The appraisers being properly ap-
pointed and sworn, say:

“We, the subseribers, having carefully examined a certain tract of
land, shown to us as the estate of the within named debtor, for the
term of his natural life, and no longer; said land situated in the
northeasterly part of Amherst, and bounded as follows (described
as it is in the writ), do upon our oaths say that the estate of said
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debtor for the term of his life only,in the said two tracts of land, is
of the value of $71.28, and no more, and we have set off the estate
of the said debtor therein to the creditor,in full satisfaction of
this execution and the fees and charges of levying the same. April
28, 1860.”

The return says as follows:

¢« HirrsBorOUGH s88., April 27, 1860. By direction of the
creditor within named I have extended this execution upon the
tract of land above described in manner following: I caused three
appraisers to be appointed, &ec., who, being duly sworn, &c., to
appraise such real estate as should be shown to them as the estate
of the said debtor, upon their oaths said that the estate of the said
debtor, for the term of his natural life only in said tracts of land, is
of the value of $71.28, and no more, and the said appraisers set off
the same life estate of the said debtor by metes and bounds as
aforesaid in said land at that sum, in satisfaction of this execution
and my fees.”

The demandant objected that this levy was invalid, and the ques-
tion of its validity was reserved by agreement of the parties for the
decision of the court at the law term.

William C. & S. G. Clarke, for the plaintiff.

The extent of the defendant’s execution is invalid, because the
whole value of the life estate of the plaintiff’ is appraised at a fixed
sum, whereas the annual value of the land should be appraised, and
the land set off to the creditor, to hold for a sufficient time to satisfy
the judgment, if he should so long live. McConihe v. Sawyer, 12
N. H. 896 ; Comp. Stat. 501, see. 10.

1. A, Eastman (with him P. Dodge), for the defendant.

The extent was valid. McClure’s interest in the land was a life
estate. A devise of the “income” of land to the use of the devisee
during his life confers upon him a life estate in the land. Butter-
Sield v. Haskins, 33 Me. 892; Andrews v. Boyd, 5 Greenl. 199. 8o
the words “use and improvement”; Fay v. Fay, 1 Cush. 98; and
the language here, * use and occupancy,” pass the same interest.

Being a Iife estate the extent was in proper and legal form. Bell’s
Justice (ed. 1849) 175 ; Roberts v. Whitney, 16 Mass. 186, 190.

The demandant was not seized of a rent; but even had he been,
the extent would have been valid. A set-off in either form may be
adopted in such a case. 16 Mass. 190; see also Barker v. Root, 10
Mass. 260, 268. The case of MeConihe v. Sawyer we do not under-
stand to be an authority against the defendant. In that case Saw-
yer had not a life estate in the property, but only an interest de-
pendent upon the life of his wife. But even in that case the court
do not say that the appraisers might not have appraised the whole
interest, had the execution beenisufficiently large to cover it. The
statute does not forbid such a course in the case of rents.

Bzrr, C. J. Bythe Revised Statutes (ch. 195) all real estate may
be taken on execution, and shall be appraised and set off to the
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creditor at its just value, in satisfaction of such execution, and the
cost of levying, except in those cases where by law a sale of it is
authorized. Sec. 1. The appraisers shall set off to the creditor, by
metes and bounds, or other distinet desecription, the real estate ap-
praised by them, or so much as may be necessary, in payment of
the execution and cost of levying. Sec. 6. To this general rule
the statute provides three exceptions:

1. If such real estate is held jointly, or in common with others,
the levy shall be made upon the undivided interest of the debtor, or
a part thereof. Sec. T.

2. If such real estate can not,in the judgment of the appraisers, be
divided and set out by metes and bounds, without greatly impairing
the value of the whole, the levy may be made upon an undivided
interest therein, or by such mode of division as the nature of the
property will admit. Seec. 8. .

8. If any debtor is seized of a rent, or of the income of any real
estate, a levy may be made thereon, and the appraisers may set off
the same for such term as they shall judge sufficient to pay the
debt, interest and costs; and the gheriff shall cause the tenant to
attorn and become tenant to the creditor; and upon his refusal
shall turn him out of possession, and deliver seizin to the creditor,
to hold for the term aforesaid. Bec 10.

Under these provisions we entertain no doubt that an estate for
life in the rent or income of real estate may be set off by appraisal,
where the whole is not sufficient, or is no more than sufficient to pay
the execution and costs. If the whole rent for the creditor’s life
should, in the judgment of the appraisers, be more than sufficient to
satisfy the execution, it might be necessary to set off the property
for such term as they judge sufficient. The levy in this case was
made upon a part of the estate, and it may well be doubted if a
lesiydupon a part of the land out of which a rent issues would be
valid.

By the will of Mrs. McClure she gave ¢ to her husband the use.
and occupancy of her real estate during his natural life.” If this
devise gave him a life estate in the land, it was properly set off by
appraisal. TUpon this question we think no doubt can be entertain-
ed. It was a devise of the land, and not of anyrent springing out
of it, and not of the income of the land, as distinguished from the
land. In terms it is a devise of the use and occupancy of the farm,
which implies the exclusive control of it.

In addition to the cases cited by the defendant’s counsel, in sup-
port of the position that the words of this will pass the land itself,
may be cited Nason v. Blaisdell, 17 Vt. 216, where it was held that
a devise that the devisees may have, use and possess certain premises
during their natural lives, gave an estate in the land. In Beardslee v.
Beardslee, 5 Barb. 330, the testator devised : ¢ It is my will that my
wife shall be master of my estate as long as she remains my widow ;”
it was held the wife took a life estate, subject to be defeated by her
marriage. = So the following words have been held to convey an
estate in the land : Zhe income of land ; Reed v. Reed, 9 Mass. 374 ;
The income and interest of land ; Blanchard v. Brooks, 12 Pick. 68;
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Use and improvement; Ellis v. Proprietors, &ec., 2 Pick. 247 ; Fay
v. Fay, 1 Cuosh. 98, 101; and many other cases cited there; and in
Beelkman v. Hudson, 20 Wend. 55; 2 Wash. R. P. 695.

No question arises in this case as to the validity of a levy by an
appraisal of the income and a set-off for such term as the appraisers
judge suflicient to pay the debt. In Massachusetts it has been held
that a levy in either mode is good. On this point we are not called
on to give an opinion. ~

The levy in this case being valid, there must be

Judgment for the lenant.

14 473 .
66 288! Barrierr ». HoDpGDON.

The court may, in its discretion, limit the costs of the prevailing party, or refuse to
allow him any costs, in cases for which the statute has made no éxpress provision.

TH1s was an action of assumpsit upon a warranty of a horse. The
damages demanded in the writ were one hundred dollars. The
plea was the general issue. There were three questions for the jury ;
viz., Did the defendant warrant the horse in question to be sound ?
‘Was the horse at the time of the warranty sound ? And if not, what
damages did the plaintiff sustain by reason thereof? The jury
returned a verdict for the plaintiff for fifty cents damages. There-
upon the defendant moved the court to limit the plaintifi’s costs,and
the court upon that motion ordered that no costs be allowed to
either party, but that execution issue for the plaintiff for fifty cents
damages, without any costs; to which ruling the plaintiff excepted
and filed exceptions, which were allowed, and signed by the court.

Morrison, Stanley & Clark, for the plaintiff.

The 6th section of chapter 204 of the Compiled Statutes provides
that ¢in cases where it appears that the plaintiff had no reasonable
expectation of recovering more than thirteen dollars and thirty-
three cents, the court may limit the costs to such sum as they think
reagsonable.” Under this statute it has been repeatedly held that it
must be clearly made to appear that the plaintiff could have had no
reasonable expectation of recovering more than thirteen dollars and
thirty-three cents, in order to limit his costs. .Herrick v. Fuller, 5
N. H. 247; Ames v. Cady, 6 N. H. 59; Church v. Clark, 26 N..H.
291. This will certainly be an anomalous case if it is held that the
plaintiff, having a valid cause of action against the defendant, and
prosecuting it to a verdict in his favor, can not recover any costs
whatever. We are not aware of any rule of law or practice that
would have led us to anticipate such a resulf, and we submit that
the plaintiff is entitled to full costs upon the law and facts in this

" case.

@G. Y. Sawyer, for the defendant.
The question in this case is not whether the costs were properly




