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11 ;H. 868 State v. 12 H. 42. InSymonds, Moore,N. N. this case
the of the action is the and thegist breaking entering plaintiff’s

theclose; other circumstances are stated as theonly dam-affecting
But the defendant is for.not liable andages. breaking entering,

because he had the and in this form ofenter,to action ifright the
and is not made out the action fails.breaking entering If the

would recover for ofplaintiff the.acts doneany afterdamages entry,
he must case in form,or some other and notbring trespass trespass

clausumquare fregit.
theonJudgment verdict.

Brown v. Simons.

debt,assigneea mortgagor’s pay mortgageoffered to theWhere at the same time pro-
money inducing pocket-book, part notes,the a a of which was in bank and the

it,mortgageholder of refusedthe to receive making any objectionwithout to the
— Held,money;amount or kind of proceedingsthat further with,dispensedwere and

that the tender valid.was
mortgageeA in possession, taking acquirethe rents and profits, can no title against the

bymortgagor assignee, purchaseor his a of the land at a collector’s sale for the
it;upon may paidtaxes he add the sum forbut such taxes debt,to the mortgage as

expenses necessarily in protectingincurred the estate.
mortgagor portiona sells a of the land in different parcels,Whore and at different

times, that he in equitywhich retains will bo held primarily liable for the wholo
debt; sufficient, parcelsand if not the several sold will be liable in the inverse order

sales, sold;beginning the parcel however,of such with last provided, that the
'conveyances,previous registered, subjectnot are to postponedbe to subsequent reg-

conveyances.istered
by portionrelease the of a of themortgagee mortgaged,The land with the knowledge

of a sale ofprior portion,another asoperate priorwill to such purchaser as a dis-
tanto,charge, pro mortgageof the debt.

a inThis was bill theequity, alleging purchase Samuelby Andrews-
of of a considerable tract of~W. land inThayer,George Manchester,

lots,valuable for on the day of17thbuilding October, 1855, and a
back on the same secure theto ofmortgage day, payment the price;

the landthat said cutafterward, Andrews,was by up into house-
andlots, the sold at timesvarious to differentgreater part ;persons

others,and one lot was sold to Otisamong Chamberlain, November
1856, and him to the5, who now holds theby sameplaintiff, ; that

some of deeds were recorded after,the soon werethey given, and
others, not until were made andsubsequent conveyances registered;
that these said Andrews was oneconveyances by toamong A. P.

of aJefts of which said thentract, saidlarge Thayer, mort-holding
agave release.gage,

The bill further that the was stillalleged, mortgage outstanding,
and that the had madeholder to foreclose it theattempts upon whole

whereas the still retained theproperty; byparcels andmortgagor,
those sold him since salethe to theby asplaintiff’s grantor, were,

the of sufficient to andby bill, valuealleged thesatisfy discharge
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ofthat holderdebt; theand the claimedentire plaintiffmortgage
first ofshould to make thoseapplicationthe be requiredmortgage

theto the lot held by plaintiff.before recoursehavingparcels,
took28,1858, pos-The bill also stated that on DecemberThayer,

thethe of foreclosingof the forsession purposemortgaged property
1859, the; and and before September, assignedafterwardmortgage

Simons; and in the fall of that yearto defendant thatthemortgage
toand offeredSimons,called theproduced money,the uponplaintiff
it.refused to receiveentire that Simonsdebt,the butmortgagepay

thethe now due onalso offered to- amountpayThe plaintiff
sella toand also that receiver be appointed,maymortgage; prayed
thesaid and sold him sinceAndrews,retained those bylands bythe

to theand avails thereofto the theplaintiff’ssale grantor, apply
and furtherdebts;of said and for such othermortgagepayment

hisas caserelief, might require.

ofSimons, and others wereanswers of whoThe sundry grantees
bill;in butadmitted the as stated theAndrews, conveyances,said

solddenied the lands retained and thoseAndrews,that bySimons
of val-to the were sufficientthe grantor,since conveyance plaintiff’s

entire and denied that thedebt,the plaintiff’ue to pay mortgage
thedebt, bill;as in the but claimed thatto said statedpayoffered

ofand foreclosed thehad been wholeuponduly legallymortgage
land.the

1859,'athe ofalso that on 15th dayanswer alleged January,The
the theof including plaintiff’spremises,portion mortgagedlarge

1858,the collector of Manchester for the taxes ofsoldlot, bywas
the nottax,and that been withinhavingsaid Thayer, paidto the

was, ;the at the to himthereof,land expiration conveyedthe year,
of him1860,on the 17th wasafterward, day February, byand

said who now himself theSimons,to the to beallegedconveyed
claimed thethe lot by plaintiff.ofowner

Chamberlain, theanswer of Otis plaintiff’s grantor, allegedThe
the to him he had no in-the time ofat conveyance knowledge,that

of the and the;or incumbrance landsuspicion any uponformation
saidone of Andrews’ stated thatJefts,of A. P. grantees,answer

his Simons,to he himinformedThayer assigned mortgagewhen
said Jefts his claim,had before released to of thehe virtuebythat

the sold to Jefts Andrews.parcel byuponmortgage

andbill,heard thecase was answers and allupon proofs,The
facts in the of theessential court.opinionappearfurther

for theBell,N. plaintiff.S.

Clarice,forS. Gr. Simons.C.IF. $

denial in Simons,J. The the answer of of an offer toBellows,
is,the think,of we overcomeamount mortgage, byThayerthepay

the and Isaacof W. which sustainsplaintiff Fogg,testimonythe
in the bill. From their statements it thatappearsallegationsthe
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the in onthe of met the defendant Simonsplaintiff, presence Fogg,
the of him theDecember,27th and to1859,day proposed pay

it;ofamount of the and take anThayer mortgage, assignment
that Simons declined the and the thenproposal, proposedplaintiff
to it and his andwithout took outpay any assignment, pocket-book

himoffered to he as he the withit, testifies, moneypay having,
for that that Simons then said this was no topurpose; place pay
the it theout of and anddoors, windy,money, being thereupon

to near andto Simons’plaintiff proposed go boarding-place, by,
it, but Simons and not thepay declined, said he should take money

■account,until he had seen brother;. and,his toaccording Fogg’s
on the Simons if he refused to take theplaintiff’s money,asking
he said he would not take it way.any

The of theweight evidence, is that the had thethen, plaintiff
with ithim, took out of his and offeredmoney to Si-pocket pay

mons the amount of the and without condi-Thayer anymortgage,
;tions and that Simons refused to take it, without anymaking

amount,to the or thatobjections the was in bankmoney chiefly
notes. The answer of Simons denies admitsoffer to butany pay,
a conversation about the and it wassaysredeeming mortgage,

to to Manchester and seeagreed think,further about it. ¥ego
however, that the of the evidence is him on thatweight against

and sustains the bill.point,
Under these circumstances think a further the-we offer of

was and that a 2money with, made;valid tenderdispensed was
Ev.,Greenl. sec. and603, note, and cases cited; Hazard v. Loring,

10 Cush. 267; Parker v. 8 Cush. v.Perkins, 319; Graham,Sargent
5 H.N. and440, cited;cases and we also think that all objection

money waived; Cummings Putnam,to the character of the was 19v.
H. 569.N.

Assuming, therefore, that the is in for thecourt,money ready
defendant as setSimons, forth in the hasamendment, the plaintiff'
shown a title redeem,to unless it be defeated the sale for taxesby
set in Simons’up answer. that it that on De­Upon point appears

28,cember entered1858, into of the land underThayer possession
for theprocess, of the andpurpose foreclosing Januarymortgage;

15, 1859, the collector of taxes asold of thepart mortgaged prem­
ises, the lot, to for theincluding plaintiff’s 1858,taxes ofThayer,
and not been redeemed within the the saidhaving year, Thayer

the sameconveyed to Simons, to whom he had on thepreviously,
23d of 1839, theday May, so that at the timeassigned mortgage;
of the sale and of the for the taxes, waspayment money Thayer
himself the holder of the inand under it, al­possessionmortgage,

the taxes were assessed inthough andApril previous, consequently
before then,TheThayer’s was toentry. payment, necessary pro­
tect the estate, and the amount havepaid might unquestionably
been added to the asdebt, incurredmortgage expenses necessarily

theby to the estate. v. 3 Atk.protect Godfrey Watson,mortgagee
518; 583,Washburn on Neal and cited;cases Mix v.Property

14Hotchkiss, 32; Hilton,Conn. v. 35 354;Williams Me. v.Page
7 392Foster; ;N. H. 23v. In fact theCady, Barb. 497.Kortright
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andduties obligationsin estate withholds thepossessionmortgagee
re-necessaryto maketo a and istrustee,those of boundanalogous
thehe assumesIndeed, the andpairs. possessionby entry taking

mort-thetoduties of aof and in the nature bailiffowner,provident
Mort.onPowellis theto an account forgagee, profits.subject

a;note493,464; 4 12 Ves.167; Williams,Kent v.Com. Hughes
if suchthatheldHunt v. 491. is6 Pick. ItMaynard, accordingly

oftheafterterm, expirationof a newtheprocuremortgagee grant
withand redeemedthe old it theone, will in trust for mortgagor,be

Com.cases; 4 Kent98,the and97,on Mort.Pow.principal.
hean insolvent person,167. So if he toover his mortgageassign
ofais breachstill;will be for itbound to answer for the profits

;658Abr.3 Bac.;trust to such anto insolventassign pledge person
Pow. on 467,Mort. and cases cited.

titlenothese we think that couldUpon acquireprinciples Thayer
theattheto or of theit,property purchasemortgaged, any part by

and prof-tax sale while he the rentswas in andpossession, taking
addand; taxes,its but we think it to suchwas hisclearly duty pay

•¿heamount to the debt.mortgage
heldis stillThe landbill sets that a of theout portion mortgaged
afterhimthe sold byand that other wereby mortgagor, portions
andclaims,the sale to theChamberlain,Otis under which plaintiff

debt,that these lands are off the entiresufficient to mortgagepay
billtheandwithout claimed thethe tract plaintiff;bytouching

and thereceiver,that those sold a proceedslands beprays may by
for generalto the and alsoapplied praysextinguish mortgage,

theretained byAnd the landsrelief. the whetheris,question
thewhichunderand sold thethose since conveyancemortgagor,

of thethefirst to toclaims, dischargebe appliedplaintiff ought
mortgage.

is wellthe lawretains,stillIn to that thewhichrespect mortgagor
the wholethe ofsettled, that it stands liable for paymentprimarily

defi-thefordebt; while he has isthat which sold onlychargeable
muchisitthe has been Inafter other principleciency applied.

andfunds,has twothe case one creditor security uponlike where
of equitythem and then a courtanother creditor one ofupon only;

that the first incumbrancerin the habit ofis constantly decreeing
If ano lien.the other haslook first to the fund on whichshall

himselfa of the should paywho had sold part property,mortgagor,
hisnot callis clear that he coulddebt, uponwhole itthe quite

debt.contribution; he his ownfor for has paidmerelygrantee
heir pur-,in his as the or personcould one place,Nor any standing
such contribution.call forthe of redemption,merely equitychasing

of all the prop-ease of the sale the mortgagedIn the by mortgagor
bemusttime,at same theirto different the equitiespurchaserserty

dis-to theeach mustas and contribute ratablyequal,regarded
atareburthen; if such conveyancesof the common butcharge

as the mort-times,different their equal respectsequities, though
landother;each as thebecause,not asare equal respectsgagor,

wasin the hands of the primarilylast while mortgagor,conveyed,
characterthat itsnotfor the -whole it isdebt, equitableliable
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a sub-should and it diminishedhe the bychanged uponcharge
and if the were to bebeside,sequent equities regardedconveyance;

andas of time,that of the first is inequal, purchaser prior point
potiorneither the estinthe maxim, prior tempore,having title, quilegal

est mustinjure, apply.
This ofdoctrine is established think awe by great preponderance

570, 179,cited;R. P. and cases 4 Kent Com.authority. Wash.
notes a v.; 240;and Dickinson,b Clowesv. 5 Johns. Ch. James
Hubbard, 1 v.234; 53;Jenkins 4yer,v. GinonPaige PaigeFre­

6Knapp, 35; Pease, 277;v. 8Patty Skiel v. Spraker,Paige Paige
8 195; 9 v. 4Schryver 173; Halsey,v. HowardPaige Teller, Paige

Adams,Sandf. Beel,565; 54;La Ins. 22 Barb.Co.v. v.GatesFarge
24 Vt. 71; 143; Morse, 3Chase v. 6 Cush. Blake v.Woodbury,
Halst. Ch. 509; 413, 421;1Marselis,Shannon v. Sax. Ch. (N. J.)
Henklee 179;v. 4 8Allstadst, 284;Gratt. Jones v. Myrick, Gratt.
Britton v. 2 125; 3 Ch.Updike, Green Ch. v. GreenDavis,Wickoff
224; 237,Hilliard on Mort. and cases cited.

It is true that doubts of this doctrine are Mr. Jus­expressed by
tice Story Jur., sec. and a different rule seems to haveEq.(2 1233),
been 1the Yice Chancellor in Barnes v.adopted by Racster, Young
& Coll. 406; and is v.it held otherwise inyet DickeyKentucky.
Thompson,8 B. Mon. 312. the of isYet we think weight authority

in stated, thatstrongly favor of the rule we have and upon princi­
the lastple ascan not be the'purchaser uponregarded standing

same asground the first.
In v.Hartley & Cases Tem.O'Flaherty, 216,G. PlunketLloyd

Lord Plunket holds that “if a sells a of hisportionmortgagor equity
of for the residueredemption value, consideration,or entiregood

ofundisposed him is in the first to the dis­instanceby applicable
of thecharge and in ease of the bond andpurchaser;mortgage, fide

it is to of to that a after­contrary justice personany principle say
ward in afrom that shall be better situationpurchasing mortgagor,
than the inhimself to of hisrespect anymortgagor rights.”

If) at the time of the thehowever, subsequent conveyance by
the has no notice of the inprior conveyance,mortgagor, grantee

fact or same not suchbeenconstructively having(the registered),
not to take the land so subjectsubsequent granted,grantee ought

as theto the whole debt. On theprimarily contrary, prior grantee
has failed and notice of the true statedeed,to his thus giverecord

title, notified,of the the unless otherwise maysubsequent grantee,
handsis thus in theland,the which apparentlyrightfully regard

theof as liable for the whole debt.mortgagor, primarily
a of theIt is first the oftrue that the partgrant by mortgagor

is inleft;in a lien what butdoes not terms uponproperty impose
incumbrance,it as a newit,effect creates between theupon parties,

as if suchas muchdebt,and makes it liable for the wholeprimarily
himsuch to indemnifyhad it tomortgagor purchasermortgaged

theagainst original mortgage.
of ourthecomes withinIt makes a case then that spiritclearly

of subse-for theis securitystatute of whichenrollments, designed
all ofnotice of conveyancesand tocreditors, givequent purchasers
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estateany in lands, whether or 1 sec.equitable. Eq.,legal Story
403; Parkist 398;v. Alexander, 448,1 Ch. 452,Johns. Greenl. Or.4
and notes; Ins.General 10Co., 517;Co.v. Ins. Md. Brush v. Weare,
15 113.Pet.

The Middlesex “allAct, which tobe enrolledEegister requires
deeds and was held to of deedextend toconveyances,” every species
or instrument which affected;lands or andby bemay conveyed
therefore an under a is asappointment considered apower convey­
ance within the acts. 4 448;Greenl. Cr. v.register Quincy,Scrafton
2 Ves. Sr. 413. In that' case was deed wasit contended that this
not a separate the of abut execution underconveyance, only power
a deed that was but the court held that if this construc­registered;
tion was to thereprevail, would be an of the law,end registry
for this means a secret deed him whoby be set to defeatmight up

before;had and the is withinregistered court the casesay clearly
the mischief recited, which is to a from defeatedprevent party being

a secret orby pocket-deed.
In Brush v. Weare,before thecited, in thecourt, gene-discussing

“notice,ral doctrine of it down that no is betterlays principle
established than athat must to ofpurchaser look theevery part

istitle which essential to its And it is laid downvalidity.” again,
“in the same thatcase, the inlaw reasonable arequires diligence

to ascertain defect of title. when ispurchaser But such defectany'
to his no excusebrought knowledge, inconvenience will him from

the utmost scrutiny.”
In accordance suchwith it inheld,views was Reeder 4Barr,v.

458,Ohio that a Newell,where issued thepatent was to ofassignee
administrator,Eeeder’sHenson, a wassubsequent chargedpurchaser

with notice of the of because,the heirs ofequitable rights Eeeder,
the laws of anOhio, administratorby has no unless author-power,

theized court of common to an interest in land.by pleas, convey
Weare,in Brush v. it theSo was held that as executor had no

sale, will,unlessof him the thepower wasgiven by purchaser
look into the ifwill,bound to and see such was See,power given.

also, Backman v. 42 H. 134.Charlestown, N.
firstIf the the after the isconveyance by mortgage,mortgagor

the he has done all that he can do toby grantee,duly registered
of the new burthen that thenotice is throwngive thereby upon

is retained the awhich and secondbypart mortgagor; purchaser,
is,as he with notice the theofclearly uponcharged, mortgage
theand when deed is that theland,whole registered, knowing

mustthe burthen hisextent of ownupon purchase depend upon
theof there been a bythe fact having prior conveyance mortgagor,

and in the of reasonable dili-due exercisewould, upon inquiry,
a the true state ofrecord to of thethebe by knowledgeledgence,

land conveyedthe the incumbrance the totitle, and extent of upon
to the firstMm. he is interested andknow, purchaserThis directly

reach,of within hishas the means knowledge reasonablyplaced
of it. Inif he to avail theand is his own fault himselfit neglects

isto he to he ledexamination of the title the buy,part proposes
hisand he finds that is but partto the original mortgage,directly



June, v. SIMONS.BROWN1863.] 481

of an a ofentire in has redemp­tract which his only rightgrantor
tion, burthen, butand a commonwhich was tosubjectoriginally
liable entireof theto be anotheraffected a sale of partby prior
tract. theof tractUnder the differentsuch parcelscircumstances

distinct,andnot,can asthink,we bemortgaged regarded separate
so as theto title to otherrelieve of the into thehim toduty inquire

■the hebut we titlepart; pro-think that in the toexamining part
to him onposes led a inquiryhe is deed thattobuy, putsdirectly

as to 3,the ch. sec.land; B, 3,2of the Fonbl.remaining part Eq.,
1, n; 4 1 Johns. Ch.Alexander,Greenl. Cr. n; Parkist v.452,
398. In of v.doctrine Chaseaccordance with is thethese views

ofWoodbury,6 the wholea143,Cush. where conveyedmortgagor
the andhalf;undividedIi;to & to each anmortgaged Sproperty
S, theto C beforehaving recorded his his halfdeed, conveyed
deed to R thewas the by represent­andregistered; upon payment
ative of R that he couldof whole helddebt,the it wasmortgage
not withoutrequire hadcontribution of CC, because purchased

notice theany of R, therefore,the sale uponto and relymight,
other half had thedebt;first wholeheld for the although,being
deed to R a lien on thebeen ofrecorded, it have been noticewould
land sold to to record itother; the failureS, with the butequally
was a a lien onfailure oneof an incumbrance, namely,claiming
the estate he mightfor a the money paycontribution for one half
to it;redeem the samethis,and the held, footingcourt stood upon
as if R he had failedhad a from the first whichmortgage grantor
to arecord. is,The of aresult this case that party, purchasing

of an notice ofpart estate under withwould be chargedmortgage,
a bethe effect wouldregistered of another whenconveyance part,
to render his withso to contribution equallyliablepart purchased
the other; with suchand for the hesame reason would be charged
notice in a hiscase the to make pri­where effect be purchasewould

liable the v.marily Woodburyfor whole The case ofdebt. Chase
is in and the we have expressed.sustains viewsdirectly point, fully

It is true it been firsthas that this to have appliedsuggested right
the issold,lands those lastin the andhands,remaining mortgagor’s
a mere theand not a lien that comes withinor incumbranceequity,

in Ellisonheld,of the it isprovisions laws; and soregister directly
v. deedPecare, 29 Barb. that the333, decided,and therefore it was
first deed ofdelivered take over a subsequentwould precedence
another was first recorded.the latterparcel, although

In that thesecase, however,this it neither of purchas-appeared
ers time ofhad of the the theiratmortgageknowledge original

an as todeclineand the court topurchase; opiniongiveexpressly
the existence ofthe theresult; had second known ofpurchaser

norecords, and,the and had he examined the findingmortgage,
in faithbeen induced to buy, goodprevious supposingconveyance,

said there wouldthat which case it ishe the first inwas purchaser,
some in the secondof favor ofequity purchaser.be show

22 Barb. it wasBell, 54,In Firethe case of Ins. Co. v.LaFarge
act,the whichregisterthatheld, consideration, providesmuchupon

“ avoid subse-againstthat not recorded shall beconveyanceevery
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por­in same real orestate, anyof thequent faith,purchaser good
doesrecorded,”tion whose shall first bethereof, dulyconveyance
of aato the iswhichapply equitable acquired by purchaserright

firstthe the residue appliedof to haveparcel property,mortgaged
debt;to the and that suchthe equitableofpayment mortgage

residue,thatwill not defeated a ofberight conveyanceby prior
time ofat theunless it be other noticerecorded,deed orby duly

in nohis for this doctrine areand the reasonspurchase; assigned
Pecare,v. whichshaken the case of Ellisondegree by subsequent

ofof the caseto have decided an examinationwithoutappears been
Ins. resultv. to see how otheranyCo. Bell. it is difficultIndeed,
can car­be of the tractreached. The deed of a mortgagedparcel

tofirstries with it a thewell established to require mortgageeright
exhaust the residue in the hands of the before applyingmortgagor

be enforcedthe this canso and whetherparcel rightconveyed;
resi­in interest in suchor it is a substantialnot,only equity clearly

toand the lawsdue, pro­one which it is the ofpolicy registry
2Gray,tect. 255;See 6 H. French v.Dorion,v. N.Montgomery

Com,Conn. 468.; Manter,108 4 22 N. H.;Kent 456 Brown v.
tois,Our aintiff has thetherefore the stillp rightthatopinion

redeem as thethe defendant Simonsheld the assigneemortgage by
of not beat the tax sale canthat theThayer; purchase Thayerby

re­set and lands stillthe title that theup of theagainst mortgagor,
oftained the to the dischargeshall first be appliedby mortgagor

himthe the sold; sufficient,and that bynot parcelsmortgage If
sales, be­shall of the times of suchbe in the orderinverseapplied

that; however, previousthe last soldginningwith parcel provided,
tosales, not are to be subsequent reg­registered, postponedsubject

arestated; and weistered the beforeconveyances, upon principles
of thealso of the the of athat a release partopinion by mortgagee

land, with notice of will operate,the sale to the plaintiff’s grantor,
6as to tanto. Knapp,the as v.proa Guionplaintiff, discharge

54;22 Barb.48; 285; Ins. v.Patty Bell,v. 8 Co.Paige Pease, Paige
51;; Maris,1 5 RawleWash. R. P. cited v.572, Taylorand cases

releaseand cases notice suchthese the without suchto thatgo point
will not be-a discharge.

v. Jefts.Smith

incumbrances, is entitled toplaintifftlieagainstof theaction for breach covenantIn an
existed at the timemortgagedamages, althoughnominal the whichat leastrecover

com-action wasthe before theconveyance discharged by covenantorof the was
menced.

21,1861.20,broken. datedWrit OctoberAprilCovenant
land to withdefendant a tract of the plaintiff,the1856, conveyed

the sub-and at that time landof wasfull covenants warranty,
onefrom one toa other Andrewsto with property,mortgage,ject


