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Loverin v. Walker.

mill-seat,plaintiff,the and mills theowning a and the land on each side of'Where
stream, conveyed an half of land mills on one side to the defend-undivided the and

land,Walker, it,conveyed describingant and other of that tothe halfafterward
“another, thereon, tobuildings privilegeone half of the awith undivided with

draw the ofpondwater from said sufficient for one tub-wheel at all seasonssaw-mill
—year”;the

Held, granteethat the anonlyin the last mentioned deed took half ofundivided the
—specified ;quantity of water

also,Held, requiredthat quantity governed bythe must be the amount to thepropel
mill,tub-wheel before the time ofalthough, conveyance,used to run at the the the
freshet,had bybeen a thenawaywheel carried and had not been restored.

This is an action the .case B. Walker,on ¥m. Edwardagainst
Hill,Now and Gilbert for theP. water fromdiverting plaintiff’s

mill—the said and Hill the otherNow underclaiming defendant,
Walker.

The facts are sot forth in the of thesufficiently opinion court.
The case was trial andfor the wasopened reservedby jury, upon
the facts ato obtain construction of the deeds.disclosed,

Morrison, Stanley Clark, for the plaintiff.£

Y. thefor defendants.George Sawyer,

Bellows, J. It from the Loveriu,case thatappears thebeing
owner of the whole andwater-power, the land and mills on both

ofsides the March 20, 1841,onstream, oneconveyed undivided
ofhalf the land and onmill the east side theto defendant Walker,

and afterward, 1849,1,October the other halfconveyed of the
same land and mill to J. C. andWalker William B. Walker, jr.,“ofsons the Walker,defendant with a to draw theprivilege water
from the said saw-mill sufficient for one tub-wheel atpond all sea-

ofsons the year.”
At a the titletime thus Wm. B.subsequent byacquired Walker,

became vested in C.jr., J. onWalker, who, Becember 20, 1855,
all his theto defendant to theconveyed right Walker, usegrantee’s
life,his after the decease of the and thenduring to the usegrantor,

of the andmother-in-law her for ever.heirsgrantor’s
The case then Thatis this: theLoverin, whole waterowning

and land and mills on each side the stream,ofpower anconveys
the land,'undivided half of mills-and thewater on eastpower side,

then afterward the other undivided halfand of theconveys land
theside,mills on rightand that with of water sufficient for one tub-

the; it from evidence that the mills onwheel that sideappearing
tub-wheel,a it had a oralthough more be-operated by yearwere

a not at thefore been and had timefreshet, of thisswept away by
beenconveyance replaced.

the deed one of the landHad undivided half andconveyed mills,
the it notattached,with could havereasonably beenwater-power

that the attached the landclaimed to whole was con-water-power
but the one undivided half.onlyveyed,
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thethatdo we think thethat case is the factchanged byNor
thethat;of thinkwater was to be fixed webutquantity attempted

ofhalfof the still was to an undividedintent parties convey only
mill.andlandto the interest in thethat withquantity, correspond

waterthe theshould choose to define the extent ofThat parties
whole,instead of of thean undivided fourthright, conveying part

pointwe affect of deed on thenot, think, the construction thedoes
instru-»is the; nor there in the ofin any thing languagequestion

sufficienta to ament that implies purposenecessarily grant power
theofthemills,those of one fourthto independent partoperate

alrea-defendant,thebefore to and which waswhole power granted
to same a constructionthe mills. To suchdy appurtenant justify

weanyof the more thanterms to be muchgrantthe ought explicit
it; undi-anwhen is tofind in itsespecially general purpose grant

half theof property.vided
as are aided atten-far we cases to ourwhichby anySo adjudged

weturned,been are all in the the viewshas direction oftheytion
a fourthWhereindicated. seized of three undividedperson,have

“a an withfarm,of it,ofconveyed equal togethermoityparts [all
aboveestate, title, &e., which the hath to thehe,the grantor,right,

notit was held that werethese wordspremises,”described general
as ofconstrued the the one moietyto beyondbe extending grant

to theand the court it would be violencethe say doingpremises;
meantand the intentionto of the to that it wasdeed, parties, say

and; Stevens, ;the whole farm 110v. 16 Johns.convey Jacksonto
in to em-clause there was in terms broadthe question enoughyet

In 4 and486,the whole. DeWitt v. Harvey, ShipleyGraybrace
three aWoods, two of tenants in owned seven ofcommon, eighths

andland and own-of water-power; Shipleytract Woods together
and 1836,one June,Woods alone In theysix eighths, eighth.ing

of a of thea division of the to eachtract,portionmade allotting
to hold in each the otherand released toa portion severalty,two
thein other’s three the wholetract, ofinterest including eighthshis

—for the use of mills to eachthe thereon thus givingwater-power,
the tract to and of thehim,of threeassignedsix eighths eighths

the water the toof On same Woodspower. day conveyedwhole
of land,R. one another of with one undividedand eighth pieceW.

the of river;of water the whole of theoutpart reservingeighth
Woods,said andthe eachwater-power by Shipleyconveyedgrant

as theaforesaid; and at same time andother, WoodsShipleytheto
and R. land,to W. another of for thepiece purpose~of'conveyed

“a with the ofthereon, andpaper-mill privilege drawingerecting
of the water.”one eighthusing

held that thiscourt could not be as anregarded conveyingThe
of to had Woods,water what beenright conveyed byadditional

with the other it that theconsistently conveyances; apparentbeing
towas to each of theassign two tenants three andeighths,purpose

to W. and R.R.; each deed to W. and inalthougheighthone
one 16See also Irwin UnitedStates,v. How.conveys eighth.terms

513.
us thecase before defendant claims the true constructiontheIn
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over and above tbeto such for tnb-wheelbe as to water oneconvey
to be,and the seems wheth-beforeportion reallygranted; question

aer half of suchthe was the whole or oneonly right.ofgrant
the andthe half of millHad retained the other undividedgrantor

heit to that wouldland, would be unreasonablesurely suppose
the millhave his sufficient toconferred power operateupon grantee

the the extended to onewhole when his to use milltime, right only
when,half the and so thetime, by mightespecially doing, grantor
run of mill.himself of all to his own half thedeprive right

andthe of an undivided half of the of watermill,By conveyance
tub-wheel,one the a runsufficient to run toacquired rightgrantee

•the mill half and that half of time totime,one the the useduring
water;the of and this is all he ask ex-could orspecified quantity

the of the other half to make ownpect, owner his arrange-leaving
ments thethe of water he should use. At timeabout ofquantity

to andthe in J. C. Walker B.Wm. thequestion Walker, jr.,grant
hadother half the mill been to anotherof de-conveyed person (the

fendant was andand thus held there ishim,byWalker), nothing
that to intent to increase theshow then heldgoes any water-power

the defendant.by
isIt true that these and the defendant electgrantees might to
therun mill instead of the time, as isjointly, dividing extensively

in casebut that would be limited topracticed; one fourththey part
of the half the andtime,water of the thespecified quantity other

and this thinkhalf, in we the intention of the wouldway parties
be carried out.

The theis, whether of waterquestion for aremaining right tub-
to such an aswheel shall limited one was used before,be or in any

other or whether the; the deed agrantee acquiredway by toright
ofwater for a tub-wheel even thetoany of thecapacity, absorbing

It towhole is be assumed from the case thatpower. there were
both sides ofwater mills on the stream at the oftime Loverin’s

andto J. C. B. Walker;Wm. that theconveyance mills on the
east side had been worked a tub-wheel, which beenby had carried

a or more before aby freshet, and notyearaway replaced. Under
these circumstances we think it well be asmight regarded standing

thethe same as if wheel was infooting still use atupon the mill
from which it had been andaccidentally temporarily removed.

the case we are of theThis thethatopinionbeing grantee would
the oflimited to use so much water asbe would be sufficient for a
the thetub wheel of of old one, notcapacity although restricted in

use of that to thisthe kind ofquantity particular wheel. Hnless
issuch limitation is it difficult toadopted perceive any bounds to

short thethe of utmost of thegrantee’s right, capacity entire
brook; and this think can not have thewe been intention of the

ofCould the the deed be aslanguageparties. regarded doubtful
court aided thethe be constructionmight by practical itgiven by

this, asthe and it would tend to theappears, sameparties; conclu-
sion we have reached without such aid. See Irwin v. UnitedStates,
16 513.How.

the beLet case discharged proceedings.for further


