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Sanderson v. Nashua.

it, in theWhere, jury returned toby jury place question,a the of the in theafter view
objects bytohad attention directed variousparties,of one of the and theirabsence

afterward, fact, objectionsallother, upon learning partythe the waivedand absentthe
view, this affordedbeing given; Held, thatupon certain instructionssuch secondto —

verdict, plaintiffthesomethingunless ofdisturbing the was done whichforno cause
waiver, thefairlyof did not come withinnotice at time such and whichno thehad

receive, thesomething impro-more thannotice he did or unless itof the wasscope
having in the absence of the other party.of the viewpriety

evidence, bymayin he show-expert givenof an is be contradictedopiniontheWhere
he expressedat another time had a differenting opinion.that

of.reasontoCase, for special bythedamage happening plaintiff
aofthe insufficienéy highway.

thedefendant,the on the motion thecourt, juryof ofdirectionBy
the theManchester to Nashua to wherefrom view placewent

he as eitherclaimed was and such other objectsinjured,plaintiff'
desire the to see. On the of the fromshould returnjury juryparty

thatthe counsel for the to the court theystatedview, plaintiff'the
inthat after the had viewed presencethejury premisesunderstood

of and had the where thecounsel both left placethe parties,of
after the counsel thatand supposedwas injured, plaintiff’splaintiff

toall or some of the returned thejurywas completed,viewthe
thethe was injured, by ¡ffain-plaintiff unaccompaniedwhereplace

him, and in the absence ofthat,one thetiff, representingor any
consent,their orcounsel,and his and without knowledgeplaintiff

and said andhad the werebyview was variousjury, thingsanother
andthe defendant’s .counsel,of the byin jury bydone presence

in of thebehalfinterested city.others
to the in an ordi-counsel also stated court thatThe plaintiff’s

trialshould consent to on with thenot underthey gocasenary
in casebut that this tocircumstances, waivepi’oposedtheysuch

to itthe would state the that wasif court theirjuryall objection,
of the and to have no influencecase,out allowlay upontoduty

andsaid, done,all that been and whenseen,had Mr.minds,their
wasof the not present.plaintiff’s counsel)Barrett (one

themade statement the jurytothereupon suggested byThe coart
the trialcounsel, on,and went with the understand-the plaintiff’s

the counsel the thatof defendant’s and court theparttheoning
to had inobjectionall what presencetranspiredwaivedplaintiff

in ofthem,of the absence theor any plaintiff’sjury,of the
counsel.

fora the and thedefendant, plaintiffreturned verdictThe jury
aside, “because, after the had viewed theit juryto setmoved

ofoccurred,accident under instruction thethe thewhereplace
and metto the there some officersreturned locality,coui’t, they

measurements made andNashua, conver-of and werecitizensand
in thesaid officers citizens,held and pres-and betweenhadsation

and boththe as we believe there and atofhearing jury,andence
some of that thethem;the or norjury, plaintiffwithplacesother

notview, andnotice of such second were pres-had nocounselhis
A.counsel, W. wasSawyer, pres-of the defendant’sonethat;ent
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&c. The courtent limbs,”at outsaid second andview, pointed
theaside, excepted.declined to the and plaintiff:'set verdict

injured JulyheThe that wasclaimed and testifiedplaintiff
off16, dark, by steppingand was veryat when it1860, night,

or fifteena a distance of twelveditch,aover and downbridge
and he claimedastruckinches, tree,in his headfalling,whereby,

and effects of thisthat theto showintroduced evidence tending
head,blow in the dischargesheadthe had beenupon paingreat

thenostrils,from distortion ofofdizziness, mind,the confusion
face, oflosspartial limbs, indigestion,of the appetite,paralysis

a constantandloss of nervousemaciation, vigor, gradual,general
and tothe was likelythat injuryloss of andhealth,increasing

inand hadprove engageda beenfatal. The was painter,plaintiff
that 1855 he wastime. Inthatbusiness for beforemany years
burned some of histhe and arms, paintingabout face, byhands
materials fire.taking

theThere as the ofwas evidence to condition plain-conflicting
tiff’s of theGraves,Dr. plain-health 1860. one16;before July
tiff’s thewitnesses, the oftestified that he was family physician

case,this theplaintiff, and inthat, before the ofcomplainedinjury
consideredplaintiff and th*at hewell and alwaysappeared healthy,

him a heman. Onand cross-examinationhealthyhearty, vigorous
White,testified or tothat he did not of to Mr. anyrecollect saying

one, that to hisdie, health,the or sufferwouldplaintiff injury
unless he to that or on that sub-or effect,quit painting, any thing
ject, but he that had so.that would not swear he not said Subject
to the towasplaintiff’s the defendant allowed prove byexception
Mr. burned,White Dr. Gravesthat about the time the wasplaintiff
said to the or full of thewitness the was full ofthat paint,plaintiff'
effects of and that thethat it was hispaint, (Dr. impressionGraves’)
plaintiff would have if he livedto leave his business‘of painting,
long.

Morrison, Stanley Clark, for the¿- plaintiff.

Y. for the defendant.George Sawyer,

It theBellows, J. from case plaintiffthat the hadappears
notice them,that the in absence,or some of thejury, plaintiff’s
viewed the of the counsel,with theaccident, defendant’s andplace
others ininterested behalf of the whom variouscity, by things
were said and done in andthe of the that thispresence jurors;
objection was thewaived tobeforeexpressly by plaintiff proceeding
trial.

Unless, then, it is made to that was done ofsomethingappear
which the had at the waiver,no notice time of such andplaintiff
which did not notice hecome within the the didoffairly scope

.hereceive, can not now From the as itcase reported,object.
thatappears the had of a the afterplaintiff notice return to place

the view, the them,or of- the wasby jurors, some when ground
defendant;and andonagain viewed, made behalf of thesuggestions
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in absenceexamination,it must be assumed that such thealthough
factthe the mereof was unauthorized andplaintiff, improper, yet

subse-that the all of suchdid not know the particularsplaintiff
theofmade on theexamination, or of thequent partsuggestions
theeffect ofthink, him from thedefendant, not,would we relieve

waiver; washisunless the not then tomatter, knowledge,brought
atten-thethan the of jurors’more callingsomething impropriety
of thetion to the the in the absenceconnected withobjects injury,

other party.
a affidavits we do not perceivecareful examination of theUpon

view,athat done the ofwasany legitimate scopething beyond
affidavitsthe think that thehad other been nor do weparty present;

theofdisclose material facts not to theany knowledgebrought
counsel the trial.beforeplaintiff’s

statedIt is true Mr. one theWilliamSjthat of persons present,
astree; so farand,the from a certainwhen limbs -were removed
aalthoughcould itthis be as wastestimony, irregular;regarded

tree, withthe of the to thecall attention juryparty might properly
werelimbsa statement that he to that certainproveproposed
thataremoved at certain time. That this statement went beyond

as soitis but still are not towequite probable, prepared regard
theinmarked material in character as not to embracedor its be

v. H.Rand,waiver. See State 33 N. 227.
ofas the healthDi\ Graves called to toto opinionbeing testify

that he had beforethe be contradictedplaintiff, bymight showing
factand thea different this is not affectedexpressed byopinion,

such anhe he did not recollectthat said thatmerely expressing
Nute 41 H. 60.Nute,v. N.opinion.

on the verdict.Judgment

Peterborough Shirley v. Chamberlin.& Railroad

another,one, suit be-a a in agiven by request person,note is at of to thirdthe"Where
a considera-payee signerthe and it is not essential that there should between shown

request it made.payeetion thé and him at wasbetween whose

Assumpsit 24,November$850,a note for datedupon promissory
order,the or1852, the and todefendant, plaintiff,signed payableby
datedinterest. Writdemand, bank,at the withon New-Ipswich

$500,18, 1858. the note was indorsed SeptemberUponNovember
Theand were1853. Demand at the bank5, proved.nonpayment
theofthe stockoriginalhad for two shares ofdefendant subscribed

fourteenhad forfather, Chamberlin,and his L. subscribedrailroad,
cer-thefor land butshares, and was entitled to one share damages,

in the name of thetaken outfor the seventeen shares weretificates
defendant.

certifi-that theintroduced evidence to showThe tendingplaintiff
a fearaccount ofdefendant’s name onwere taken out in thecates
fatherof thefor the debts corporationof individual liability —the


