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canal is sufficientsaid asmuch water from Perleyuse sotbe ofin
is and deter-; fixedand when that amounttwo wheelsMscarryto

becourt, enjoinedthe defendantsor the willbyby agreementmined
thecontinuance ofthethatwith right duringinterferingfrom

hisis wheels.the usingwheneverlease, plaintiff'plaintiff’s

v. Keasor.Eastman

rebuttingprosecution, competent, purposeis for the of malicefor malicious itIn a suit
cause, uponthat the defendant acted the advice ofprovetoprobableand to show

counsel, faith the him.good fullyin laid case beforehaving
wagonfor amaliciously prosecuting plaintiff sellingfor the with-the suit wasWhere

harness,consent, hadwagon, mortgageda been towhich withthe defendant’sout
cause, itby probableand wasthat to rebut malice showplaintiff; Held,thehim —

thatthat before defendant had learned thecompetent prove prosecutionto the the
thehad harness.secretedplaintiff

defendant,malicious The EdmundCase,"for prosecution. Keasor,
to indicted forEastman,caused the Daniel beplaintiff, selling,had

a thethe defendant’s consent, by plain-wagon, mortgagedwithout
on the was trieddefendant,the which indictment plaintifftotiff

to the defendantThe had aplaintiffand acquitted. mortgaged
the had sold aharness, and plaintiffand subsequentlywagon

in the sold theIt whether wagon bywas controversywagon.
the understood to be includ-the whichwagon partieswasplaintiff

and the sold was owned thebyin the whethered wagonmortgage,
he the and theat time executedthe evidencemortgage,plaintiff'

testifiedwas The defendant thatthese conflicting.questionsupon
written and theexecuted,time the was plaintiffthe mortgageat

finished at a inhe had a then thebeingthat vil-shopsaid wagon
andwere,where then that that thatthey wagonthey agreedlage

in thebe includedshould mortgage.
defendant to thetestified,The subject plaintiff’ thatexception,

he consulted two atthe criminal prosecution, law,attorneysbefore
the as he and thatto them facts understood them,and stated said

him that the holdadvised was tomortgage good theattorneys
and that it covered themortgaged, wagon.property

examination of the was elicitedcross tend-plaintiff', testimonyOn
had,the before sent thethat har-plaintiff'to show prosecution,ing

to to secrete it from theDover,Laconia defendant. Thefromness
to the thattestified, subject plaintiff'’s beforeexception,defendant

in he asked thethebeing plaintiff’s shop, plaintiffthe prosecution,
the andharness was that he to defendant,the thatmortgagedwhere

;didsaid he not know where it was that a man tookthe itplaintiff
anddoor;from the defendant sent to Doverbehind that.theaway
to theharness. thethe de-Subject plaintiff’sand exception,got

witness,to the whodefendant,defendant’s counsel was a thisput
“ motive inwas theyourWhat prosecuting plaintiff?”question:

theto defendant’s answer: “I feltand abusedsubject exception by
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his Ime. hecourse, and the lawthought might protect thought
was I had no malice.”guilty.

The term indicted,testified that at the when he was heplaintiff
casegave term,bail for his at the next and the con-wasappearance

tinued on; that before the next term he went to Lowell accountjust
of continued;sickness and case that he returned La-the was toagain
conia term,soon after the second and arrested ten orwas twelve days
before the athird term and held in under fewcustody days,keepers
and then to and hecommitted that understood andjail; supposed
that he was so arrested and for his de-bail theimprisoned through
fendant. One of said testified that while the inwaskeepers plaintiff
his told him lookthe defendant to out for thecustody sharp plaintiff.

to the oneSubject who was bail forplaintiff’s exception, Whipple,
the that he did nottestified know that the wasplaintiff, plaintiff

theat term when the was out of the thegone State, tillplaintiff
case court;was called in that the did not himtell that heplaintiff
was afterthat some weeks term heaway; that saw thegoing plain-
tiff and he said about his and thatnothing having gone he,away;

as directed that theWhipple, bail, be arrested and commit-plaintiff
ted before the next term.

The returned a verdict for the thejury defendant, which plaintiff’
tomoved set aside.

andGale, I. A. Eastman, for tothe the thatplaintiff, point pi’oof
that the defendant had consulted notcounsel, admissible,was cited

v. 14Tenney 347;N. H. 4Evans, ;Ross v. H. 238 andKnight, N.
Greenl.,1 Ev. sec. 103. To the theof admission theofquestion

harness,about the 1testimony cited Greenl. secs.Ev., 52;they 51,
Hersom v. 22Henderson, N. H. 498. the theofUpon point ofproof
the defendant’s motive his own 2by citedtestimony, they Phill. Ev.

Qreenl.114; Stone v. 24 2Crocker, Pick. 81; 453.Ev., sec.

E. A. for theHibbard, defendant, to the inpoint respect to the
advice of counsel, cited Hilliard on Torts 480, 481; and as to the

of the defendant’s citedproof motive, he Norris v. Morrill, 40 H.N.
355.

Bellows, J. The defendant, caused thehaving to beplaintiff
indicted for without the defendant’sselling consent a mort-wagon

to him the thegaged by plaintiff, plaintiff beenhaving acquitted
the hisupon trial, on the caseaction forbrings malicious pros-

ecution.
It that it was inappeared whether the soldcontroversy wagon by

the thewas one which theplaintiff parties understood was included
in the and whether it ownedwas the at themortgage, by plaintiff
time of the Underexecuting themortgage. circumstances, the
defendant was allowed to that before the criminaltestify prosecu-
tion he consulted two law,at and stated theto them factsattorneys
as he them,understood and advised him thethatthey mortgage
was to hold the it thegood and that coveredproperty mortgaged,
wagon.
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oftheThis evidence rebut existencewas introduced toapparently
and thecause; ques­and to the ofmalice, want probablenegative

tes­directis,tion Hisfor thatwhether it was admissible purpose.
ofseem, authoritythethat he no malice would ontimony had
toseemsand itNorris v. H. to be402,40 N.Morrill, competent;

bond'be actedsettled that to show the defendantit is thatcompetent
laidandcounsel, the fairlythe of caseadviceupon being fullyfide

Allen,693;before 2 & v.Mackintosh,him. v. B. C. SnowRaverga
v.;1 MitchellStark. Hewlet 5 277502;N. P. v. Taunt.Critchley,
ofresult5 B. & is theJenkins, 588. This indeed but logicalAd.
iscause,the the whichof out want ofnecessity making probable
asdefined into be a state of facts the mind of the prosecutorsuch
ora to believewould lead caution andman of prudenceordinary

entertain an that arrestedand thehonest suspicion personstrong
Towne,4 Cush.is as laid C. in Bacon v.Shaw,guilty, J.,down by

2489;238. 11 &El. Greenl.See, also, 483,v. Ad.Phelps,James
v.455, 4 etEv., 457, notes; Ev., 911,and Stark. Green454, seq.;

Towne,Brackett, 33 Me. in Bacon v.332; held,and it wasaccordingly
hadadmissible to theshow that before otherprosecution persons
theofthe create a beliefinformation toprosecutorgiven tending
bythe and it is held the defendant; may proveof accused soguilt

him.the beforethe that was laidexamining testimonymagistrate
Itthethese think evidence wasUpon competent.weprinciples

laid beforeis true the case the facts were fullydoes not state that
thatcounsel; or-the is uponneither the objection put argued'

he thestatedIndeed defendant’s was thattestimonytheground.
hefacts as them.understood

shouldit is of the counselBut that this ofopinionurged proof
havehave the counsel themselvesexcluded, mightbeen because

thecalled. can not availhowever, plaintiff,been This objection,
for of the beenthe reason that it is the fact having givenopinion

fact,likeis to be othermaterial, bythat and therefore proved any
that theone who it. It is not introduced toany prove plain-knows

butin truth wouldtiff was which be clearly objectionable,guilty,
onin faith andto the defendantas show thattending might good

himhave believedreasonable grounds guilty.
in re-next the admission of theThe question respects testimony

the same withthe included into which washarness, mortgagegard
is,and that of an to secretethe objection attemptthewagon; proof

has no to thefrom defendant sustainthe harness the tendencylegal
be ad-indictment; and and still thetrue,this be testimonymight

the existence of prob-for another to shownamely,missible purpose,
the ofin of the and to rebutdefendant, chargecause the mindable

commenced,the thewasprosecutionmalice. It that beforeappears
harness,thethe and forinquiredcalled plaintiffuponprosecutor

awas;did not it thatthat he know whereand was told himby
the therefore theanddoor,man had taken it from behind prosecu-

it; and it thefound from plaintiff’ssent to Dover and appearedtor
sentto that hethat there was reasonown cross-examiuation suspect

and as har-defendant;the inasmuch thisit there to secrete it from
aasandwith theness was of the mortgaged wagon;part property



June, v.WALLACE COMPANY.1863.] 521

had been thewagon sold the have beenwhichby mightplaintiff,
—one on thatthe evidence wasmortgaged although conflicting

—point think in malice andwe that the ofdetermining question
probable con-the thecause, considerjury plaintiff’smight properly
duct in to effect therespect the and its natui’alharness, upon pros-
ecutor’s mind.

The was not whether thequestion wasplaintiff actually guilty,
but whether the defendant had reasonable himto believegrounds

andguilty, this evidence is toadmitted showupon proba-principle
ble cause and malice,want of that would to sustainnot be received
the indictment; for theas, information that the prose-example,
cutor commenced,received before the and thewas ad-prosecution
vice counsel; so, it has that thegiven by also, been held prosecutor
may prove that the which the doubtedjury andacquitted plaintiff
hesitated for some time. 2 inalso, that,Greenl. Ev. So,417. addi-
tion to ofcircumstances the character of thesuspicion, wasplaintiff

;bad 2 488;Greenl. Ev. this be to doubt.although may open
We are, however, of the that the evidence inopinion to therespect
harness was admissible for the indicated.purpose

The is in to theonly question ofremaining respect testimony
which toWhipple, seems be of theexplanatory plaintiff’s previous
the think,whole as wetestimony, been, immaterial.having The

objection plaintiff’sthe counsel, thaturged by testi-Whipple’s
wasmony inconsistent with the facts in the case, furnishes no

ground for aside the verdict; as this view wouldsetting rather tend
to confirm its want of materiality.

There must, betherefore,
on the verdict.Judgment

Company.v.Wallace Antrim Shovel

In a for buyingcontract for toselling goods, paid byservices stock and be for a com-
sales,the stipulated bymission on init that case of partywas the violation either of

should,any agreements, party, election,of his the other at his from the date of such
violation, allentirely obligationsbe free from on his In anpart. action to recover

defendants; Held,on forcommissions sales made the performthat the failure to some—
defense;stipulation plaintiffof the was not a valid such stipulationunless inwas

the of a precedent,nature condition seasonablyor the defendant had rescinded the
contract on account of failure.such

stipulation the plaintiff perform part"Where the which fails to is but of the considera-
„ tion for the agreement, maydefendant’s of such a compen-and is nature that it be

in damages, regardedsated it independentwill as and not as a precedent.be condition

Assumpsit a written thecontract betweenupon withparties,
services,counts for and and had andgeneral labor received.money

the the the madeBy between was theplaintiffagreement parties
defendant,of the to sellagent it;the manufactured andgoods by

the in consideration of of theplaintiff, the agreements defendant,
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