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Dennett Dennett.v.

newly discoveredofrehearing chancery, grounda for in on thepetitionOn a
deed, notit isaexecutetending grantorthe of a toincapacityevidence to show

grantor’sthetending to thatshowenough experts,to evidence of medicalshow new
; hethatfitsor otheryears by apoplecticimpairedhealth had much for severalbeen

by anbrain, accompaniedusuallyisby of the whichprobablywas affected disease
• of themind, stateimparedsuchimpaired of the that the evidence showedstate and

mind.
re-convey capacityif theproperty,manMere weakness of mind does not disable a to

If theform correct conclusions.thingsmains to see in relations and totheir true
facts, judg-thenecessary normind is not recall theimpaired memoryso that the can

conclusions, isofpower disposing propertyofjustment exercised in thedrawingbe
in-to begone. impairedin the mind isdegreeThe evidence must the whichshow

of business.consistent with the rational transaction
is, possessiona man haverequiresAll that the a effectual that shouldlaw to make deed

of his is to perform,reason so as to understand effect of the act he about wherethe
there is delusion.no insane

F.This is a a The of Josephfor petitionpetition rehearing.
H.the 18th of March, 1862,Dennett sets forth that on William

evi-in said whichDennett filed his bill equity against Joseph, upon
dence an inhad,was taken and a and deliveredopinionhearing

William;favor and the case isentered,of said but no decree was
newstill has discoveredthe the petitionerSincepending. hearing

inevidence as to .mental of Mark mentionedDennett,the capacity
bill,said and him of theat the time of the execution bydelivery

deed 19th of Novem-William,mentioned in said bill to said the
he the court that saidber, sufficient, believes,as to1852, satisfy

Mark then mental toDennett was not of sufficient compre-capacity
nothend and execute said which wasdeed, evidenceintelligently

dili-then to the he used all reasonableknown petitioner, though
in his of saidto evidence favor thegence procure upon question

He for a and anMark’s injunctioncapacity. prays rehearing,
law,at &c.a suitagainst

order ofThe and notice were served on the petitioneepetition
1863.19,May

Den-on the it was held that Markhearingthe billUpon original
a and theof isdeed, soughtnett was making rehearingcapable

this point only.upon
in F.of the were made Susanaffidavits support petition byThe

Mark; niece;of D. a F.widow Susan Fabyan, JosephDennett,
andthe W. Cui’tis WilliamDennett, petitioner; Benjamin Laigh-

Bancroft,Portsmouth, and Jesse P.atton, superintend-physicians
addedfor the Insane at Concord. To these wereof theent Asylum

abrother-in-law; Dennett,P.a Johnof John Fabyan,affidavits
andand AnnCaswell, Huntress,M. S.brother; daughters,Olive

court atthe thewhose were beforedepositionsBenjamin Hodgdon,
in ofsome new factsaffidavits contain supportbut whosehearing,

opinions.their
Dennett,H. theare the affidavits of Williamsidethe otherOn

W. Oliver and Odell,and of Nathan George physicianspetitionee,
andPortsmouth North-Hampton.in

factsan of theof Dr. Bancroft contains analysisThe deposition
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are there-stated of the andthe other witnesses theyby petitioner,
fore the medical witnesses maynot recited. The of otheropinions
be thateach other. Bancroft testifiesDr.asregarded neutralizing

H.he the N.has nineteen ofbeen a years, superintendentphysician
diseasesthosehas devoted his attention tofive andAsylum years,
“I havewhich Hewith disorders of the mind.are associated says,

D.Susanexamined ofthe depositions Benjamin Hodgdon,carefully
Dennett,Huntress,Ann F.Caswell,M. S. SusanOliveFabyan,

Dennett, and Drs. Wm.John D.Dennett,P. F. JohnJoseph Fabyan,
to theCurtis,— referenceallLaighton and "W.Benjamin having

TheDennett, deceased.mental Markhealth and condition ofbodily
:are as followsfacts, as from the depositions,significant gathered
toFor Dennett was subjectbefore his Markdeath,many years

In these seizuresat the call fits.attacks, intervals, which deponents
F.there in the of Susanwere muscular as shown statementspasms,

andhis handsDennett, taken inthat “he was with trembling
thesides of&c. on the twoarms,” These were unequalspasms

“ facehisDennett,F. thatas shown the of J.body, by testimony
F.J.was and the of articulation lost.side,”drawn to one power

attacks,Dennett also thesestates that insensibility accompanied
ofand the usethe as alsoreturn of consciousness was very gradual,

wasthe F. that theremuscles. F. and bothSusan Joseph testify
thehand and and that legloss of of onepermanent leg,sensibility
to twoin reducedwhich the was lost was permanentlysensibility

thehe lostthirds its natural F. Dennett states thatsize. Susan
after theof in the remark thatmuscles,control the will over the

orto dressdeath,attack fifteen his he was never ablebeforeyears
undress also to thetestify derangementhimself. Others permanent

muchof the there wasDuringof these attackspowers speech.
mental as shown in the statementof the operations,derangement

“ he able toDennett, anyof F. that became saywheneverJoseph
character”; and M. Cas-an of the of Oliveit was of out waything

his head.”well, and fits he was out ofthat “before after the entirely
at one thetime,also that onstates, dayBenjamin callingHodgdon

“ son, told him his father wasII.,after one of these hisfits, "William
himself, his head.”much out ofnot able to take care of verybeing

rather terms,These in common and sometimes vaguesymptoms,
a com-to characterize the existence ofare marked quitesufficiently

—— of onean disease of the brainmon occurrence probablyorganic
wasthat the diseaseshow developed gradually,hemisphere. They

till Thisfrom the first his-death. supposi-but progressed steadily
of sensationaccount for thetion is to paralysisnecessary permanent

and of the and the witheringmotion in one side permanentbody,
lastof its natural size. These symptomsof the to two thirdsleg
The insensibil-case from one of epilepsy.the ordinarydistinguish
both.after the fits is common toand for a timeity during

of this casethe of the classificationWithout discussing question
condition on whichI am-satisfied that the essentialdiseases,among

disease ofan or structuralthe -wasphenomena depended organic
first seiz-brain, and from thethe which was continuous progressive

and ended in death.ure,
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It remains now to what- he the relation of such ainquire may
disease of the brain to the mental condition of the individual in
whom it occurs. The not,enumerated above will inphenomena
the absence of all other the accom-facts, demonstrate ofnecessity

mental anpanying to with the be-impairment equal degree body;
cause rare instances in thisvery do occur which of symptomsgroup
is seen, while the in a considerable the useretains,subject degree,

theof mental infaculties, until the fatal issue of the disease the
physical But such cases are rare to thesystem. exceptions general
course, and indeed it would find a inbe difficult to case which there
did not occur some mental impairment.

The existence of these alone will createthereforesymptoms
the a that the inmentalstrongest probability, priori, powers any

case would follow the and ingiven break downcourse,general
common with the physical system.

With this in thevery nature of thestrong probability existing
case in instance, even a moderate number ofany given pai’ticular
facts in of mentalproof to thatdirectly impairment, corresponding
of the would seem to establish existence. Thebody, itscompetent
facts on this and the casebearing directly ofpoint, showing that
Mark Dennett was not an but that the mentalexception, impair-
ment seen in such cases did inexist are the :usually his, following
Widow Susan F. Dennett “After he haveto fitssays: began

didhe not as he used to was childish.”appear but Dr.previously,
“:Curtis His faculties weresays feeble. He couldexceedingly not,

at time that I sawany him, account of his or infor-give any feelings,
“mation as histo case.” Olive M. Caswell Forsays: many years

to his death heprevious was childish and unreasonable.”wandering,
Benjamin “HisHodgdon farm was forsays: badly amanaged
number of and soyears, was his other business.” John Fabyan“: Before his attack hesays andwas butenterprising prosperous,

hisafterward afflictions seemed to all his mentaldestroy energy,
and himrender of his business affairsincapable prudent-managing

He soldly. wood and for less than it was andworth,timber per-
mitted to into his and cutmany wood-lot and haul out withoutgo
his what or how much. In one instance he aknowing sold very

oflot white oak-timber for itlarge ton, when was worthper§7 §12
“or ton.” F. Dennettper After he to haveJoseph§14 says: began

fits he was childish and himself as much pleasedforgetful, showing
a stickwith of or a of cake as a child havecandy wouldpiece

been. I have heard him talk onwildvery subjects, say-religious
that he was the mosting man since Christ. I have oftenperfect

himheard talk with others his and likeaffairs,aboutchildishly cry
child.a He suffered to his afterwood-lot,people go yearupon

and cut as after them.”year, they withoutpleased looking
These constitute the in the direct-points depositionsonly bearing
on the mental state ofly Mark after the invasion of theDennett,

brain disease. the facts less couldare numerous thanAlthough
have been desired for an affordeasily stillopinion, theyforming

andvery great evidence of his enfeebled mentalimportant powers,
as shown under a considerable andof circumstances,variety applied
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to a of and thus much to corroborate the conclu-dovariety subjects,
each them is calculated to lead, namely,sions to which of separately

the the to dete-that from invasion of the brain disease mind began
a continued as itas of that and to do sodisease, pro-riorate result

to the fatal termination.gressed
andBefore the he was characterized by goodattack enterprise

in After this it that he made par-business. appearsmanagement
char-inconsistent with his formertrades which were whollyticular

and and hisshrewdness,acter for transactionsprudence generally
who,accountedcan not for in a mandisastrous. This well bewere

andlife,the .first his had beenfor of businessyears enterprising
cause histhe that from someon suppositionexceptprosperous,
isfaculties had sustained serious And itdamage. hardlymental

Den-that a man sense that Markconceivable the goodpossessing
in the his life,is to have exercised ofearlynett partrepresented

a to his havedeath,for series of beenshould, years previouslong
trifles, or utterance the com-with have togivenpleasedhabitually

onof himself Christ in otherwith perfection, any supposi-parison
mental had thedisease,than that of healthytion which destroyed

of his faculties.operation
asTherefore, the statements of the different deponentstaking

of them thefacts, sup-I see no onexplanation exceptphilosophical
that and mental disease were associ-named,above bodilyposition

the latter on the formerease,in the and that was dependentated
am toit. Ithe of thereforeconsequenceand legitimate brought

mentalthe facts on hisconclusion thatthe bearing directly(since
without the ofnot explainedstate can be supposition greatproperly

aand since disease co-faculties,mental braindeterioration of the
disorder ofof such theexisted, which is not only capable producing

in-mind, followed loss of mentalis with bybut uniformitygreat
in case of Mark andresult the thatDennett,such was thetegrity)

life,of dementia the latter hiswas in a state ofthe same during years
the referred to firstof in the ofbrain,the diseaseby partproduced

deposition.”this
his : ofF. Dennett in affidavit thesays pendencyJoseph “During

IT. and theDennett beforeme,bill in of William againstthe equity
made exertion to bear-thereon, everyI procure testimonyhearing

business;to do thatof Mark Dennett Ion the competencying
about his state,learn that knewany anycould not physician thing

;deadDr. who has that afterCheever, been shortlylongexcepting
seen him;I that Dr. had and knownlearnedthe hearing Laighton

as as I could. Prior to said hear-I soonthat took his testimonyand
F. of said and sheDennett, Mark,Mrs. widowI Susaning questioned

she knew he did not know whatthatto exceptrefused say anything,
deed herabout, he executed the without informinghe was because

the his andunderstand that ofit. I did not then withering legof
I knew of Dr.on the neverwas a question.side matter bearing

of father’s state until the last of Feb-myCurtis’ any thingknowing
II his as soon as couldMarch, testimonyfirst and tookor ofruary

I thatthe did nottestimonyit. had above supposeUntil Iprocure
the anwhich to ofopinion expert,had sufficient facts on procureI
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and I as soon as I could afterthe affidavit of Dr. Bancroftprocured
I had him. I did notsufficient to submit to know whattestimony
Susan D. after saidwould hearing.”untilFabyan testify

II. forRollins,W. the petitioner.

A. H. for theHoyt, petitionee.

Bell, C. J. Where new facts or new evidence have been discov­
ered after the which the decision,might probably changehearing,
and before the final decree is the case reheardentered, bemay upon

and the or corrected. Thepetition, reversed,decree modified peti­
tion should incase, it;set forth the and the the newproceedings
facts discovered;or and when and that it wasevidence, unknown
at the and could not have been known the exerciseby ofhearing,
reasonable of the must be dulyNotice applicationdiligence. given
to the adverse and it must beparty; supported by affidavits,fully
which 3 Dan.be met counter affidavits. Ch. Pr.may by 1615,
1722; sec.Pl., 421.Story Eq.

In it is to that the facts or evidenceshow wereEngland, enough
unknown at the time fromHere,of the difference ofpublication.
our it must be shown that were unknown at thepractice, hear-they

toing, since, leave would be take furtherupon application, granted
evidence till the in case thewhere want of the evi-hearing, -any
dence would ajustify rehearing.

In cases of a trial at a triallaw,for new new will notapplication
be hisgranted, where the or counsel orknew, to haveparty ought

theknown, existence trialof the evidence before the was closed.
is reckoned to The will beNegligence equivalent knowledge. party

taken to what,have known the exercise of heby proper diligence,
to have known. And the same rule is held onought applications

for a in 3 Dan. Pr. 1734;Ch. 1733,rehearing equity. Story Eq.
secs.Pl., 413, 414.

A will not on account of therehearing be ofgranted discovery
new evidence thematter,new nor because of theupon importance

has ifbeen discovered since the thetestimony decision,only party
had it in his to ascertain its before thepower importance hearing,
and has theso,to do and to obtain nor whereneglected testimony;
the discovered evidence is cumulative the liti­newly merely upon

facts issue;in nor for the of orgated already purpose contradicting
a witness examined the adverse nor on ac­discrediting by party;

count of 3error of or mistake of law Dan.any by'counsel.judgment
&c.;Ch. Pr. 1623, 413,secs. 414.Pl.,Story Eq.

these"Wehave deemed it to whether ofnot consider anynecessary
case,in thiswould stand in the of a be-principles way rehearing

think ita of the we doescause, evidence,examinationupon car.eful
not a foundation for alay rehearing.

are counsel,We remark that the affidavits written bygenerally
and of the sameare more than the depositionsexpressedstrongly

is lesswitnesses used the evidence satisfactorySuchupon hearing.
thus takenthan if taken a disinterested As affidavitsby person.
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evidencethethis mode ofnot takingcan used a rehearing,be upon
andthelabor, both for courtandattendedis with expensedelay,

and twice considered.takenis to be twicecounsel. The testimony
course,anda reasonable judiciousbethink, therefore,We it would

thea an order thator forsuch to the courtcases, judgein to apply
ascommissioner, notice,a uponbeforeevidence should be taken

thebe used rehearing.and it may uponthatdepositions,
the same witnesses whosemuch of it fromThe evidence isnew

ofadditional statementsthe butwas used at hearing,testimony
to thetoare found, opinions,facts designed give weightparticular

littleforwitnesses, passin case of wouldwhich, the unprofessional
them.without

are andAll in the affidavits analyzedthe facts groupedpresented
affidavit; and seemin hisin the able of Dr. Bancroft theyopinion
he has to them.extent,to a thehave,to us to great assignedweight

he characterizes asevidence,examination of the which justlyHis
a small number of facts,often and as butvague presentingbeing

we those facts not oftenand, add, very directly uponbearingmay
us, in the fairmain,time the of this seems todeed,the of execution

disease,ofHe infers from the bodilyand reasonable. symptoms
Mr. anddeath,fifteen before Dennett’sorcommencing twenty years

termination, that he was affectedto a fatalsteadily byprogressing
fromthat such diseasedisease of the brain. He states the opinion

that mind must im-the beof that there is great probabilityorgan
facts stated; he then the particularand together bypaired brings

andmind,his of draws fromthe relative to conditionwitnesses
Mark mind was im-them the that Dennett’sconclusion seriously

he suffered.the disease under whichpaired by
with Dr. andBancroft;canIn this conclusion we readily agree

in discussion thehis of evidence whichnotice but few particularswe
theleaves out of the account evidence rela-are not Hesatisfactory.

which, ifof Mr. tooDennett,tive to habits slightthe intemperate
disease,have or the ofto symptoms yetaggravated mightproduced

of the facts testifieda somehave important bearing upon byvery
of the mind. Thewitnesses,the derangement strangeindicating

he wasmade,said to have that the moststatement Mr. Dennett is
in mouththe of a drunk-man, &c.,would not be so strangeperfect
the onman. evidence thisen Dr. Bancroft pointperhaps regarded

ofthe that statement to deserveas too connected with proofslightly
consideration.great

to the evidence that the character of Mr.is attachedSome weight
From enter-his first attack of illness.Dennett afterchanged being

didmade badremiss,he becameand bargains,prising prosperous
farminterest, his andnot after his and badly,look managedsharply

As such ofhe childish trifles.that and with changeswas pleased
causes,from ofindependentare seen to result variouscharacter

from of success and conse-ill wanthealth,as frominsanity, general
domestic fromtroubles,fromdiscouragement, intemperance,quent

less thisindolence,and attribute tofrom should perhapswe weight
seems to have done.evidence Dr. Bancroftthan

innot reach the materialBancroft’s doBut Dr. conclusions point
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this Thecase. theof mind be in variouspowers may impaired
inand various mental dis­It is not ofways everydegrees. degree

ease or derangement that the to ofdisposedestroys capacitylegal
Re 7property. 237. SuchMorgan, may varyPaige derangement

an infinite ofnumber from or dullnessthrough eccentricitydegrees,
to furious madness or utter Shelf. Lun. In the37.imbecility.

remark of heDr. affidavit theclosing Bancroft’s opinionexpresses
that Mark aDennett was in thestate of dementia latterduring years

life,of his disease brain.of the The affidavit containsproduced by
little, either of fact or the a state of demen­showargument, tending

iftia, we understand that term to suchexpress complete prostration
of the mental as to render the suffererpowers of transact­incapable

business; and we must therefore understanding dementia,the term
as used,here as an state of the mentalindicating impaired powers,
a feebleness of mind disease,caused and notby de­accompanied by
lusion or uncontrollable without theimpulse, degree ofdefining

Such feebleness orincapacity. condition it seemsimpaired the
whole of thedrift theof toprevious parts show.deposition

We have not been able to thatdiscover line is drawnany by
medical between dementia;weakness of mind andexperts and we
trace no indication of such line drawn with reference to theany

to transact business.capacity Indeed, it seems annot uncommon
of medical men andopinion that if isothers, insanity clearly proved

to exist in the can noany beparty longer asdegree, safely regarded
of 20;&capable business. Wh. St. Med. Jur.transacting any Waring

6v. Moore P. C. 349. areWe unable toWaring, thisadopt opin-
ion, because we think isthere abundant evidence that the ofspecies

called monomaniainsanity limited tomaybe as,certain subjects;
instance,for to the health of the withoutsufferer, affectingsensibly

the in & Jur.,other Wh. St. Med.general capacity sec.respects;
42; and that the mind and bememory may andgreatly impaired,

the be of ofyet thereperson capable where hasdisposing property,
no fraud influence.been or undue

In former times it was held —and that seems to be the received
—doctrine in some courts that “nonquite recently mentis”compos

“is sickness,one that or other accident, loseth hisby grief, wholly
Case, 123;4 Co. a;Co. Litt.understanding”; Beverly’s 247, that

u the non ofmentis, mind,terms unsound arecompos terms, andlegal
2;a of sense” 727;total Mad. Ch. andimport that to in­deprivation
thevalidate a deed it must shown that composbe was non men­grantor
term;tis of the that was awithin the it notacceptation partiallegal

;an the for the commonbut entire loss of law seemedunderstanding
to linenot drawn which to determinehave any discriminating by

a void,the of mind to render contracthow must be imbecilitygreat
or remain to it. 4how much intellect must Jackson v.uphold King,

216 v. 4 Denio 41.; Nestle,Cow. Blanchard
here,do not understand to prevailThis view of the law we but

isthe truth held lie between these extremes. tois to Every person
hismind has lost and under-deemed of unsound whobe memory

asor so to render himsickness, accident,old otherstanding, by age,
of his business and of hisincapable transacting property.managing

35VOL. xliv.
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;2 21 it232;Re Johns. Ch. see 1 173 170. WhenBaker, Vt.Paige
mind andthat not of reason toa hadappears strengthgrantor

of his act in athe nature andunderstand consequences making
the of Davies v.deed, it be avoided on insanity.may ground

execution of an266. A the bareman,Shelf. Lun. byGrindley,
at time he was sodeed,make it his if theinstrument, does not

it if toto explainedin mind as be ofweak incapable understanding
185 1 P. C.;v. 1 &Batt. S. DowBall, C.,Mannin Sm. S.)him. (N.

athe to make deed381; 1 S. 1. All that lawBligh. requiresN.
reason,his so asis that a man should have of topossessioneffectual

and beof the act he is to to capablethe effect aboutknow perform,
2 &Blood,act Jones Lat. 509.that into effect. v.Creaghof carrying

to fromcontract,in all casesthen,The where incapacityquestion,
a im­is is not mind ismind, whether person’sof alleged,defect

if he is afflicted form of but whetherinsanity,nor by anypaired,
far affected disease as toof his mind have hisbeen so bythe powers

of like inbusiness that question.him incapablerender transacting
of mental such be infer­condition the aspowers, mayAn impaired

mere ofmedical constitute weakness mind,the expert, mayred by
&the Med. Jur.,a of faculties. Wh. St.complete prostrationor

In the last case there be no delusive nor74. may impression,sec.
mind,of confused of nor uncon­fact, nor hurryassumptionfalse

as but thesuch characterizeimpulses, ordinary insanity;trollable
re­the is to recall and the mind toinert,is unablememorymind

the is to bein view all the facts which judgmentone upontain
their due consider­so a time as be formayfor long requiredformed

v. 21 168. weakness theConverse, Vt. Such maybeConverseation.
as isin cases of moredisease,result of butparalysis, generallysudden

at first,in its andapproach,less scarcely perceptiblegradualor
time and dis­increasingmore the ofwithapparent lapsebecoming

line can weakness of mindmarked be drawn at whichNoease.
the ceases to of him­so that be capablegreat party bindingbecomes

contract or The ofhis conveyance. judicial investigationsbyself
for confined thetherefore the most topartare inquiry,insanity

thea state of exists as actuallysuch insanity disqualifieswhether
himself with thefrom conducting personalconsistentlyperson

and or and of hisothers,himself fromof managing disposingsafety
andaffairs property.own

is not itself to theof ofunderstanding any objectionWeakness
inif the remains to see theircontract,a capacity thingsofvalidity

aand form conclusions. If man beto correctrelations, legallytrue
hisis his and willhe the of ownmentis, disposer property,compos

3 P.the of his actions. Ormondv. W.Fitzroy,reasonforstands
of37. But it is held weakness under­Lun. that129; thoughShelf.

of sus­deed,insufficient to a it furnishesis avoid groundstanding
canwherever fraud betherefore,andinfluence,improperofpicion

transaction,circumstances of the will inter­from the equityinferred
4v. 216.it. Jackson Cow.to relieve against King,pose

mindand uncertain at which thedoubtful point disposingThe
can onlyand be ascertained bywhere incapacity begins,disappears

to becase,the cix-cumstancesof eachofexamination particularan
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and in determin-the orconsidered court jury;and byduly weighed
of thethe sense and tri-the commonquestion good judgmenting

bunal on.must be reliedmainly
—sane PettesAs man to v.the law be Bingham,everypresumes

—10 on theis who asserts theN. H. 514 burden of proof partythe
allevidence,the duewant of and we think givingcapacity; weight

to ofthe falls short Itshowingmedical testimony, incapacity.
of a farm and thethe owner head ofthat Mr. Dennett wasappears

a in thethe time evidence till thewhole embracedfamily. During
that,deed in thein there is to show intervals ofquestion, nothing

the attacks did not transact all thedisease,of his he business natur­
isto be situated. There no evidencedone one so thatally hisby

hadothers,business or that he inwas done trans­by any difficulty
his of orbecause of insanitybusinessacting any suspicion incapac­

in; and said towith the of what is hisity salesexception regard of
are thosethere is evidence that his of antimber, no bargains insane,

thefoolish or we look atbroken down man. "When evidence pro­
duced, in what must necessarilywith exist if thecomparison

can doubtcorrect,defendant’s are we thatpositions hardly though
Mr. he .hadDennett’s stillwere for thepowers impaired, capacity
transaction of business.ordinary

a of fraudThe evidence to raise orsuspiciontending imposition
a man is a tointellect,of enfeebled which fact beupon proved by

him ais towho asserts tooit, justifyquite slight rehearing.
Petitiondismissed.

Bean v. Coleman.

Nothing grantas to the of an easement but that which ispasses incident necessary for
enjoyment.its properreasonable and

terms,right generalof ingrant private passway, way,The of a or over a portion of
land, right toany of the erect barsgrantor’sthe without reservation or gates across

of theway, necessarily imply negation rightsaid does not a owner’s to inclose his
land, way.acrossgatesand to erect said

grantorthegrant, righta there remains theNotwithstanding such with of full domin-
over, land, exceptthe so far a limitation of his rightion and use of as is essential

wayofenjoyment rightfair and of the he has granted.to the reasonable which
jurisdiction to orequity ordinarilynot exorcise settleA court of establish awill dis-

aright, settle and establish in suitparty can as well atputed which the law. But if
admitted,law, questionis and aa has been at or ariseright established as to its ex-
used,tent, court of equitythe in which bo aor manner will juris-exerciseit.shall

regulateand to such use.right,to define and limit suchdiction

Equity. bill that the aIn The owns certainalleges plaintiff farm
theand that defendantin has ait,Newington, describing certain

farm,a of said the ;of overway portion describing thatright way
has a across thisfor there been gateabout way, aboutthirty years

land,to Coleman’s andhalf from Bean’s house anotherway upon
that theland from of defendant,-the theline thatplaintiff’sdividing

of to thethe this ofsubject rightdefendant holds thewayright
closed from theto the first mentioned firstgate ofplaintiff keep day

in eachof December,to the first whichyear,day duringAugust


