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Derry Bank v. Davis.

firm,"Wliere the signingmembers of describing partners, althougha themselves as
their names, deserip-individual assignment everymade an of all ofpropertytheir
tion, to be amongdivided all assignors, naming separately;the creditors of the them

Held, ;jointthat the notproperty assigned assignmentalone was therefore the was
statute,valid under our presumed.and that the assent of creditors could not be

An assignment, statute, is, nevertheless,not in provisionsaccordance with the of the
valid, if byassented to all the creditors.

The Webster,arise the ofquestions disclosure Charlesupon W.
the trustee of the andalleged defendants, Edward W.principal
Charles E. Davis. It that the defendants hadappears principal
made an of all credits,theirassignment estate, &e.,property, rights,
to the trustee, for the allof their &c.debts,payment

This 10,was dated June 1861. In it Da-Edward W.assignment
vis was described as of Ms., and Charles E. Davis as ofCambridge,

H.;N. inDerry, the boot and shoe businessthey being partners at
said Charles theDerry; Boston,W. as of Ms.Webster, assignee,
The was sworn to under the but hasassignment statute,properly
never been or and there isacknowledged recorded, one witnessonly
to of theany names. Two witnesses on the butappear paper, only
one witness was when either Ait.present party signed por-large
tion of the creditors reside in thisMassachusetts. Under assign-
ment Webster had taken of the of saidpossession personal property
firm at It does not that DavisCharles E. ownedDerry. appear any
real estate, or eitherthat member of the firm inowned New-any
Hampshire. Davis had anEdward W. interest in certain real estate
in Davis,inMs., common with one and theW. saidCambridgeport,
Webster in his disclosure that the said Edward in-says W. Davis’
terest in the same from theis, obtain,best information he can val-
ueless, and that the is for more than itproperty will sellmortgaged
for. But ato schedule of said with the incum-according property
brances which hasit, been furnished to said trusteeupon saidby
E. Davis,W. in hewhich the valuation of the itgives property, ap-

that the interest of said E.pears $1,900W. Davis in the same is
over and allabove incumbrances. The intrustee his disclos-says

“ure : 5,to I1861, lived with atUp Dorchester,May my family
Ms., where I aown On that I moved withdwelling-house. day my

Boscawen, H.,to N. and theon same rented housefamily day my
at Dorchester, which has since been a tenant.”occupied by

He that at the date of the he ever sincesays was, hasassignment
been, and is a citizennow, and resident of Boscawen, butII.,N.

a commission store in wherekeeps Boston, he has done andlong
still continues to do business.

The is whether the isonly question valid or voidassignment by
the laws of New-IIampshire.

The disclosure of the trustee and the other connectedpapers
therewith referred aswere to of this case.parts

Bartlett, and BL.F. for theFrench, plaintiff.

Foster for theGeorge, trustee.Sanborn,$•
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Bellows, J. In this case one indebtors,the principal residing,
Massachusetts and the other in and on theNew-Hampshire, carrying
shoe business at in this as made anState,Derry, partners, assign-
ment on the 10th of June, themselves as1861,day describing part-
ners, but their and not the name ofnames,individual thesigning

“firm. The to and all ourpurports assignassignment prop-grant
erty, estate, and of tocredits, be divid-description”rights every —“
ed all the creditors of the said E. andamong W. Davis Charles E.
Davis” ; and the a creditor of the firm,plaintiff, summonedhaving
the as the trustee of the theassignee debtors, isprincipal question
whether the is thisand valid asassignment good plaintiff'.against

One is,theobjection that theby doesurged plaintiff' assignment
not both theconvey and individual and un­partnership property;
less it does it is invalid ;under our statuteclearly because, although
it has the acharacter of it wouldgeneral notassignment, provide
for the all thedistribution of theirdebtors’ estate among creditors.
Such is the statutes,under similardoctrine, Curtis,of Simonsv. 41 Me.
373, and 1Wyles Beals,v. 336. thenGray is,The Doesquestion
the embrace both ?of As aassignment descriptions property gen­
eral where two or more atprinciple, undertake, the samepersons
time, act,for the same the contract deemedwill be un­joint only,
less the the terms the orof thecontrary appears by naturepromise
of the inas the familiar cases bills ofunderstanding; of exchange,

notes, &c. Pl.promissory bonds, 41,1 Ch. andcovenants, cases
;cited 96.Con. Where the awordsChitty creating areliability

so that be construed eitherambiguous, they way, thenmight the
whole instrument be examined for the means ofmay determining
its construction. v. Park,Sorsbie 12 M. & 145,W. cases cited,and
and on Con. 96. If the terms hereChitty were to be regarded as

therewe think isambiguous, in the othernothing of the in­parts
strument ato construction thatjustify would embrace both partner­

and theOn theship private property. contrary, description of the
asassignors well be topartners may denote thatsupposed in

the acted as such; and the factmaking assignment they that they
wouldsigned not, we overcome theseparately think, inference.

That such can not be attached thisimportance modeto. of signing
offrom the case Maynard Fellows,v. 43 N. H. 255.appears

effectIf, indeed, such were to be to thegiven separate signatures,
the statement thatand were werethey to bepartners regarded

as asdeseriptiopersonae, counsel,themerely by plaintiff’ssuggested
much,it would too that theprove by assignment embracedshowing

the of the But areseparate we inclinedonly property partners. to
that the rulesthink which the ofgovern interpretation executory

contracts be to those which are executed likemay properly applied
one asus;the before and there is control theto terms herenothing

used, the must be asassignment theregarded embracing only joint
of the If the be to both theproperty assignors. purpose assign

and it is insert it intojoint separate terms,property, easy explicit
and is the insuch, we usual such cases. Thethink, im-practice

of in cases of underso, our isportance statute,doing assignments
enhanced the which aby verificationgreatly provision requires



DERRY v. DAYIS.BANK [Rockingham,550

has beenoath of the fact that theall assignor’supon property
and eva-effective,to this tomake andassigned; preventprovision

all should besion, avoided.ambiguity
a58,the case 29 Me. wasWilson, specialIn of Merrill v. there

Charlesconducted in the name of one of the partners,partnership
all his stockand an in his name ofwas madeGodfrey, assignment

andtrade, all his of without usingin property every description,
toto the intendedwrords show that waspartnership propertyany

of theheldIt was that the onlybe assigned. private property
was in the and theembraced that partnershipassignor assignment,

See,was to taken the ofbe for debts thesubject company.property
v. 41 Me.also, Curtis,Simons 373-381.

in accordanceconclusion then that this is notis,Our assignment
assent ofthe of our and thestatute,with thereforeprovisions

can Hosiery Co.,creditors not v. PortsmouthSpinneyhe presumed.
18; 10H. Hurd N. H. 108.Silsby,25 N. v.

us the the has assentedThis to whetherquestionbrings plaintiff
as be creditorso to it. That aassignmeñt,the bound by mayto

himself to an not thehis assent is withinbyhind whichassignment
of is of thisthe statute The purposeunquestionable.provisions

which,to restrain thelaw was of though ap­making assignments
indid not thetruth include all debtor’sgeneral, property,parently

also it withoutand which distributed his creditorsunequally among
assent; thebut it not to interfere oftheir was with rightdesigned

into,and creditors,debtor his entered tothe by agreement fairly
histhe to the of debts,make of debtor’s assetsapplication payment

as either directthem,in such it should be deemedway just by by
the creditors,of such to in paymentassets orpayment parttransfer

claims, or in and with theirtrust,their respective byof assignment
a forto third their benefit. And we conceive itassent, person

clear the the his creditors tothat of debtor andpowerto be quite
a ainto which the debtor shall retainenter by portioncomposition

assets, isresidue,his and still be on the notupof discharged giving
statute, even donethis it be a generalaffected by assign­though by

1 1Beck, 233; Mitchell,v. Edwards v.WylesSeement. Gray Gray
ashall sufficient assent is notWhat constitute it tonecessary239.

that is statedbecause we think what is insufficientclearlyinquire,
of that has In v. Binks,view the law been taken. Howlandin any

an for713,& E. where was in trust15 A. suchassignment(N. S.)
deed,in theas, within should come and executedays,sixtycreditors

that a creditor heheld a verbal statement that was satisfiedit was by
sufficient.it, waswith

us,case the evidence noticethe now before showmayIn although
whatever, ithank, it no action itshows not thatto the by appearing

in the schedule andcashier, as to theexaminingthe advising dispo-
acted for theof the bank.assets,sition

is, thattherefore,result the not validThe asassignment, being
this the trustee must beplaintiffj See Hurd v.charged.against

H. 2510 N. 108 v. H. 9.; Spinney HosierySilsby, Co., N.


