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the agreement that the plaintiffs were to pay for and have so much
as she could not pay for; and she being unable to pay for any, the
plaintiffs paid for the whole. Upon a bill in equity against the ad-
ministrators an assignment to the plaintiffs was decreed, upon the
ground that the plaintiffs were the ownersin equity, and the defend-
ants the holders of the legal title in trust.

So in this case, the bank must be regarded as holding the certifi-
cates in trust for the owner; and for the purpose of perfecting and
quieting the title of the owner, a court of equity may properly decree
the delivery of such certificates.

A. question might arise whether the equitable interest in those
shares had actually vested in the plaintiff until assented to by the
executor, notwithstanding it is alleged that the estate had been duly
settled. But if this be so, still a bill in equity for a legacy will lie,
even although the executor has not assented toit, 1 Story Eq.,
sec. 598 ; Sherburne v. Gloodwin, 44 N. H. 271. In such a case, to be
sure, the executor should be joined as such, with such allegations
as would show a right to relief. Here it does not appear that the
executor is made a party, as it is quite probable he should be; but
as no objection for want of parties is made, we have not considered
that question.

‘We are, then, of the opinion that no previous decree of the pro-
bate court was necessary, and that a court in equity has jurisdiction
of the cause which is substantially disclosed in the bill, and there-
fore

The demurrer is overruled.

TowrLe ». BERRY.

3

‘Where there is a resulting frust in favor of the husband, in his life time, and he after-
ward dies without issue, under our statutes regulating descents the widow takes one
undivided half of the land, and also has the homestead rights and dower in the other
half, with the reversion to the heirs at law of the husband.

Tars is a bill in equity, filed in this court April 24, 1868, wherein
Sarah Towle, as widow of Darius Towle, late of Hampton, in this
county, deceased, complaing against William T. Towle, Edward S.
Towle, and Joseph 8. Towle, all of Boston, in the county of Suffolk
and commonwealth of Massachusetts, minors, and children of Arch-
ibald E. Towle, late of said Boston, deceased, and Nehemiah C.
Berry, of said Boston, counsellor at law, as guardian of said minors,
and says, among other things, that in the year 1843 Archibald E.
Towle had in his hands and possession $170, belonging to the
sald Darius Towle, and that it was agreed by and between the said
Archibald and the said Darius that the said Archibald should pur-
chase with said money a certain tract of land, situated in said Hamp-
ton, and cause to be built thereon a small dwelling-house ; that the
said Darius should furnish part of the materials for building said
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house, the said Archibald contributing the labor and other materials
mecessary to complete said house; and that said Darius and his wife
Sarah shounld severally have and enjoy during their natural lives the
free use of said premises; that said Archibald should take a con-
veyance of said land in his own name, and hold it subject to said
agreement; and that said Archibald did purchase of one Jonathan
Philbrick said tract of land, a particular description of which is
given in the deed from said Philbrick to said Archibald, dated
November 18, 1843, and recorded in Rockingham records, and caused
to be built thereon a small dwelling-house ; and that said Darius did
furnish the greater part of the materials of which the house was built,
and that said Archibald did furnish the labor and other materials nec-
essary to complete it, and took a conveyance to himself of said land;
that said Darius and his wife Sarah did enter upon said premises,
and continue to live thereon, in the free use thereof, until the decease
of said Darius Towle in 1862, the said Archibald having also deceased
in 1859 ; that afterward, the said Sarah continuing in possession of
sald premises, on the twenty-eighth day of March, 1863, the said
minors, by their guardian, the said Berry, brought their action against
the said Sarah, before a justice of the peace, to recover possession
of said premises, which action was entered and judgment was recov-
ered against the plaintiff for possession of the said premises; where-
upon the said Sarah prays that the said guardian and said minors
may be ordered and adjudged to make a specific performance of
said agreement, and that said guardian and said minors may be
restrained by the order and iujunction of this court from proceed-
ing to eject the said Sarah Towle from said premises, and from sell-
ing said house and land, and to make conveyance of said premises
to the plaintiff, or to such person or persons as to this court shall
seem just.

This bill being presented to Chief Justice Bell on the 29th day of
April, 1868, a hearing was ordered to be had before him, at his
chambers in Exeter, on the fourth day of May, 1868, at seven o’clock
P. M.; and one service of the bill was made on the guardian, the
said Berry, and a temporary injunction was ordered, agreeably to
the prayer of the bill. Subsequently, on the second day of June,
18638, the said Berry, as guardian aforesaid, and in behalf of the
minors aforesaid, filed his answer to said bill, admitting himself as
guardian, as stated in said bill, and that he brought his action to
recover possession under the landlord and tenant act, in force in
this State, of said land, and did recover judgment before David Mor-
ton, Bsq., for possession of said premises; also alleging that the
plaintiff’ did appear by her attorney in said suit, and filed her plea,
claiming soil and freehold in said premises; and that she was there-
upon ordered by said justice to recognize to remove and enter her
said action to the supreme judicial court, in this county, which
order she, the said Sarah, neglected and refused to comply with, and
in default thereof said judgment was entered against her, and
execution was issued, by virtue and force of which she was removed
from the same premises, and the defendant and his wards put into
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possession thereof before the injunction in this case was served upon
your respondent, or heard of by him. And the defendant says he
is informed, and believes, that said real estate belongs to his wards,
and that the complainant has no title or interest therein ; that said
Archibald purchased said land with his own money, and assisted
his brother Darius to erect a small dwelling-house thereon, to furnish
said Darius with a home for life, he being sickly and in indigent
circumstances ; and that neither said Darius or his wife ever acquired
any legal or equitable title to said premises, other than that of ten-
ants at will. The answer admits that said Darius and wife did reside
on said premises from 1848 to the time of his death, free from any
claim of rent, being only subject to the payment of taxes, but that
they occupied the same through the benevolence of the said Arch-
ibald, and not because they were entitled to the same; and that he
is ignorant of any contract or agreement, oral or written, between
said Archibald and Dariug, by virtue of which the complainant has
any legal or equitable title, claim, or interest in said premises. The
respondent prays that the injunction be dissolved, and that the bill
be dismissed. o

T. Leaviti, for the plaintiff, veferred to Tilton v. Tilton, 9 N, H.
385; Newton v. Swazey, 8 N. H. 9; Savings Ins. v. Scuyler, 8 Gill. &
J. 94.

N. C. Berry, for the defendants, referred to Comp. Stat., ch. 136,
sec. 13; Moore v. Moore, 38 N. H. 382; Story’s Eq., sec. 757;
Graves v. Graves, 29 N. H. 142 ; 4 Kent Com. 305 and 43; Hop-
kinton v. Dumas, 42 N. H. 296.

Nesyrrr, J. 'We think the facts, as proved and admitted in this
case, show with sufficient clearness the existence of a resulting trust
enuring to the benefit of the husband, Darius Towle. The prem-
ises being shown to have been purchased with the husband’s money,
therefore the trust can not enure to the benefit of the wife. Scoby
v. Blanchard, 3 N. H. 170; Page v. Page, 8 . H. 18T7.

The estate having vested in said Darius, he being shown to have
died without issue, under our statute regulating the descent of real
estate the widow of said Darius inherits one undivided half of said
premises in her own right forever. The other undivided half is
subject to the application of the statute law regulating the home-
stead exemption, and the right of dower in behalf of the widow of
said Darius, the reversion to enure to the legal heirs of Darius.

The plaintiff may have leave to amend her bill, to conform to the
principles of this decision. “

The bill having been duly amended, the court made a decree
appointing a committee, with full power to set off and assign to
Sarah Towle her distributive share in said premises mentioned, being
one half of the same, in fee forever ; secondly, her homestead rights
in the other half of said premises, agreeably to the statute in such
cases made and provided: Ordered that said committee cause the
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parties in interest to be duly notified of the time and place assigned
by them to execute their said trust, and make due report of their
doings to this court at their next law term in this district, and the
court also decreed that the said minors and their said guardian be
enjoined from enforcing the judgment obtained before the justice
of the peace against the complainant.

Hopapox 2. SHANNON.

The validity of a deed of mortgage stands upon the genuineness of the debt deseribed
in the condition thereof. It need not exist in the form of a promissory note.

Whether such a debt as was described in the condition of 'amortgage actually existed,
or was due from the mortgagor to the mortgagee, or whether the mortgage was ever
foreclosed for condition broken, and the mortgagee snbsequently exercised acts of
ownership over the premises or otherwise, are proper questions for the jury.

The payment of taxes, procuring a policy of insurance, describing the premises and
naming the person to be insured, the act of giving a promissory note to secure against
losses, and the payment of assessments to meet losses, are all proper tests of own-
ership, not conclusive, but competent to be submitted and weighed by the jury.

Declarations of the party found to be in actual possession, explanatory of the character
and extent of such possession, are competent to be submitted to the jury.

The filing of & will in the probate office and proving the instrument is good primé facie
evidence of the right of the devisees named in such will to hold under it.

The official qualifications of an acting trustee under a will can not be inquired into col-
laterally by third persoms. It isenough that he acts in that office.

The mortgage of the whole estate by one tenant in common is not conclusive evidence
of an ouster of the other fenants. -

Wrrr oF EnTRrY, to recover a tract of land in Portsmouth, set off
to the demandant, Charles Hodgdon, upon execution, as the prop-
erty of John N. Sherburne, the judgment debtor, in the spring or
summer of 1857.

The defendant, John Shannon, claims merely as tenant of certain
devisees of Elizabeth Sherburne, who by her will, approved May 12,
1846, gave her real and personal estate to these devisees, who were
the children of her son, the said John N. Sherburne, who was made
the trustee to hold the property for the benefit of said devisees.

It appeared that the said Elizabeth and John N. were, even as
long ago as 1817, tenants in common in equal shares of the farm of
which the tract in question was a part, and that the same was in
their possession; that on April 26, 1828, the said John N. mort-
gaged to the said Elizabeth certain parcels of land, and among them
this entire farm, to secure the payment of the sum of $5,000 to the
said Blizabeth, without in any other way specifying any indebted-
ness, nor was any other proof of indebtedness offered at the trial
beside what was contained in the deed.

The plaintiff contended that for more than twenty years prior to
his extent the said John N. had been in the open, exclusive and
adverse occupation of the entire farm, so as to establish the title in
him; and also that his acts of ownership and management of the




