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the for and have so muchthat the towereagreement plaintiffs pay
as the;she unable to forcould not for and she paypay being any,

the ad-the a infor whole. billplaintiffs equity againstpaid Upon
decreed,was thean to theministrators plaintiffs uponassignment

and the defend-that the were the owners inground plaintiffs equity,
ants the of the trust.holders title inlegal

in as thecase,So this the bank must certifi-be holdingregarded
owner;in the the of andcates trust for and for purpose perfecting

the title of the decreeowner, a court ofquieting equity may properly
the of such certificates.delivery

A arise inwhether the interest thosequestion might equitable
shares had vested in the until assented thetoactually plaintiff by

it is hadthat the estate beenexecutor, notwithstanding alleged duly
this so,settled. But if be still a in for a willequity legacy lie,bill

1even the executor has not to it,although Story Eq.,assented
593; v. In aGoodwin,sec. Sherburne 44 N. H. 271. such to becase,

sure, the such,executor should be as with suchjoined allegations
aas show to Here it does notwould relief. that theright appear

aexecutor is made as it is he be;should butparty, quite probable
foras no want of is we notobjection made, have consideredparties

that question.
then, of theare,We that no decree of theopinion previous pro-

abate court was and inthat court hasnecessary, equity jurisdiction
of causethe which is in thedisclosed and there-bill,substantially
fore

The isdemurrer overruled.

Berry.Towle v.

husband, time,there resultingis a in inWhere trust of the hisfavor life and he after-
issue,diesward without under our regulatingstatutes descents the widow takes one

land,undivided half of the and rightsalso has the homestead and indower the other
half, with the heirs ofreversion to the at thelaw husband.

This is ina bill filed in this courtequity, 24, 1863,April wherein
Sarah as ofTowle, Towle,widow Darius late of in thisHampton,

deceased,county, complains against Towle,William T. Edward S.
Towle, and Towle,S. all ofJoseph Boston, in the ofcounty Suffolk
and commonwealth of Massachusetts, minors, and children of Arch-

E. Towle,ibald late Boston,of said deceased, and Nehemiah C.
of said Boston, counsellor at asBerry, law, of said minors,guardian

and other inthat thesays, among 1843things, Archibald E.year
Towle had in his hands and $170, thepossession tobelonging
said Darius and that itTowle, was andagreed between the saidby
Archibald and the said Darius that the said Archibald should pur-
chase with certainsaid a tract of situated inmoney land, said Hamp-
ton, and cause to be abuilt thereon small thethatdwelling-house;
said Darius should furnish theof materials forpart saidbuilding
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the and materialshouse, said Archibald the labor othercontributing
wifeto said that said and hishouse; and Dariusnecessary complete
theshould have and their natural livesSarah severally enjoy during

of take a con-use said that said Archibald shouldfree premises;
saidin and hold toname,of said land his own it subjectveyance

did ofand that said Archibald one Jonathanpurchaseagreement;
isaland,said tract of of whichPhilbrick particular description

Archibald,in the said Philbrick to said dateddeed fromgiven
records,and recorded in and caused18,1843,November Rockingham

did;built thereon a small and that said Dariusdwelling-housebeto
built,the of the materials of which the house wasfurnish greater part

and nec-said did furnish the labor other materialsand that Archibald
land;a saidit,to and took to himself ofcomplete conveyanceessary

hissaid Darius and wife Sarah did enter saidupon premises,that
in free deceasethereon, thereof,continue to the use until theand live

in the also deceased1862,Darius Towle said Archibaldsaidof having
afterward,that the said in of1859; continuingSarahin possession

March,of the said1863,on the twenty-eighth daysaid premises,
the said actiontheir theirminors, by guardian, Berry, brought against

Sarah, a the tosaid of recoverjustice possessionthe before peace,
and recov-action was entered wassaid whichpremises,of judgment

saidthe for of the where-possessionered against plaintiff premises;
said that said and said minorsthe Sarah theprays guardianupon

ordered and to make a ofspecificadjudged performancebemay
said and beand that said minors maysaid guardianagreement,

and of this fromthe order courtby iujunctionrestrained proceed-
sell-the Towle from said and fromto said Saraheject premises,ing

land,house and and to make of saidsaid conveyance premisesing
such as court shallthe or to or to thisto plaintiff, person persons

seem just.

to Bell 29th ofbill Chief on theThis Justicebeing presented day
a had before at his1863, him,was ordered to beApril, hearing
Exeter,in on the fourth of at seven o’clock1863,May,chambers day

and of the onM.; one service bill was made the ther. guardian,
ordered,and a was toBerry, injunctionsaid temporary agreeably

of the of June,the bill. on secondthe prayer Subsequently, day
aforesaid,as and thethe said in of1863, behalfBerry, guardian

bill,filed his answer to said himselfaforesaid, asminors admitting
bill,as in said that he his action tostated andguardian, brought

the and in force inact,recover under landlord tenantpossession
of and did Mor-land,said recover before DavidState,this judgment
for also theton, of said thatEsq., possession premises; alleging

did her suit,in said and filed herappear by plea,attorneyplaintiff
insoil and freehold said and there-that she wasclaiming premises;

ordered to to and enter hersaid removeupon by justice recognize
incourt,action to the this whichjudicialsaid supreme county,

she, with,the said and refused to andSarah,order neglected comply
default entered andher,thereof said wasin judgment against

and removedissued,was virtue force of which she wasexecution by
intothe same and the defendant and hisfrom wards putpremises,
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in this wasthereof before the case servedpossession injunction upon
or heard of And the defendanthim. heyour respondent, by says

is real estate to hisinformed, believes, wards,and that said belongs
;and that the has title or interest therein thatno saidcomplainant

his own andArchibald said land with assistedmoney,purchased
thereon,his to erect a small todwelling-housebrother Darius furnish

a he and'insaid Darius home for life,with being indigentsickly
and that neither Darius or hiscircumstances; said wife ever acquired

or title to said other than that of ten-any equitable premises,legal
ants at saidwill. The answer admits that Darius and wife did reside
on said time death,from 1848 to the of his free frompremises any
claim of therent, taxes,to of butsubject payment thatbeing only

same the benevolence the saidthey the ofoccupied Arch-through
same;ibald, and not were entitled to the andbecause thatthey he

is of contract or oral written,orignorant betweenany agreement,
said Archibald and ofDarius, virtue which theby complainant has

inany or or interest saidtitle, claim, premises.legal equitable The
respondent that the andbe that theinjunction dissolved,prays bill
be dismissed.

T. Leavitt, for the referred to Tilton 9Tilton,v.plaintiff, N. H.
385; Newton 8v. N. H. Ins.Swazey, 9; v. 8Savings Scuyler, Gill. &

94.J.

N. C. the referreddefendants,for toBerry, Stat., ch.Comp. 136,
13; Moore,sec. 382;Moore 38 H.v. N. sec.Eq., 757;Story’s

29v. H.Graves, 142;Graves N. 4 Kent Com. 305 and 43; Hopk­
inton Dumas,v. 42 H. 296.N.

Nesmith, think facts,J. We the as and admitted inproved this
case, show with sufficient theclearness existence aof trustresulting

to the of thebenefit Darius Theenuring husband, Towle. prem­
ises toshown have been with the husband’sbeing purchased money,
therefore canthe trust thenot enure to benefit theof wife. Scoby

Blanchard, 3 H. 170;v. 8N. v. H.N. 187.Page Page,
The estate vested in said heDarius, shownhaving to havebeing

died without underissue, our statute the descent of realregulating
estate the of saidwidow Darius inherits one half ofundivided said

in her own Theforever. other undivided halfpremises right is
to the thesubject of statute law the home-application regulating

and inthe of dower of thestead behalfexemption, right widow of
Dai’ius, the reversion to to thesaid enure heirs of Darius.legal

The have amend herplaintiff may leave to to conform tobill, the
of this decision.principles

madeThe bill been the court aamended, decreehaving duly
a andcommittee, with full to set offpower toappointing assign

said mentioned,Towle her distributive share in premisesSarah being
in feesame, forever;half of the her homesteadone secondly, rights

inthe other half of said to the statute suchin agreeablypremises,
made that said cause thecases and Ordered committeeprovided:
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in interest to time and assignedbe notified of the placeparties duly
of theirto make duetrust,them execute their said and reportby
and thedistrict,in thisto this court at next law termtheirdoings

their said bealso decreed that the minors andcourt said guardian
thefrom before justicethe obtainedenjoined judgmentenforcing

of the thepeace against complainant.

Hodgdon v. Shannon.

upon genuinenessof of of the debt describedvalidity mortgagea deed stands theThe
It in of a note.promissorythe condition thereof. need not exist the formin

existed,amortgage actuallyinsuch a described the ofdebt as was conditionWhether
mortgage wasmortgagor mortgagee,the or thedue from the to whether everor was

broken, subsequently exercised acts ofmortgageefor and theforeclosed condition
otherwise, jury.or are theownership premises questionsover the forproper

taxes, insurance, premisestheprocuring policy describingof a of andpaymentThe
insured, againstperson act of note to securenaming^the giving promissoryto be the a

losses,losses, of all tests ofpayment properand the assessments to meet are own-
byconclusive, weighed jury.thenot but to be submitted andership, competent

ofpossession, explanatoryof found in actual the characterpartythe to beDeclarations
jury.toof to thepossession, competentextent are be submittedand such
goodprobate primain and instrument isfiling provingof a will the office theThe facie

innamed to hold it.rightof of the devisees such underthe willevidence
can not intoqualifications acting inquiredof an trustee under a be col-willofficialThe

enough that in thatby persons.third It is he acts office.laterally
byestate one tenant in common is notmortgage of the whole conclusive evidenceThe 'of other tenants.ouster theanof

op in Portsmouth,to a tract of land setEntry, recover offWrit
as thedemandant, Charles execution,Hodgdon, uponthe prop-to

the in theSherburne, debtor,N. orspringof John judgmenterty
of 1857.summer

as tenant of certaindefendant, Shannon,John claims merelyThe
Sherburne, will,of Elizabeth who her May 12,by approveddevisees

and estate devisees,real to these who were1846, personalhergave
Sherburne,son,her the said John who wasof N. madechildrenthe

thethe for of said devisees.to hold benefittrustee propertythe
evenwere,that the said Elizabeth and John asN.It appeared

of the farmas tenants in common in shares of1817, equalagolong
a the sametract in was and that wasthe inquestion part,which

that on the said mort-26, 1828, John N.Apriltheir possession;
land,Elizabeth certain andthe said of themparcelsto amonggaged

this sumto secure the of the of to the$5,000farm,entire payment
in other indebted-Elizabeth, without any way specifying anysaid

theother of offered at trialnor was indebtednessness, proofany
in the deed.containedwhat wasbeside

forthat more than tocontended years priortwentyThe plaintiff'
had exclusivesaid John been in the andextent the N. open,his

of the entire as to establish the title infarm, sooccupationadverse
him his and of thethat acts ofand also ownership management;


