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isto an ousterdecide. a to"What facts will authorize presumejury
2Horde,often Taylora of v.matter law for the court to decide.

thethat,Smith L. uponC. Here contended497. the plaintiff
whole',­theentire title toevidence, that thethe tojury ought presume

Whetherland had in Sherburne.some the John N.to saidway passed
thewithit tohad thenot,or had a submitted jury,was question

The plain­N.question said Johnalso of theadverse occupation by
N.tiff John Sherburnehad in 1828the benefit of the fact that

;farmthe Pickeringundertook ofto the wholeconvey by mortgage
is notin commonbut a of one tenantthe whole estatemortgage by

1 276.Colleshaw, Harrisconclusive an v.evidence of ouster. Wilson
in anyestatetheUpon execution of the the whole legalmortgage

pos­Theevent was theElizabeth,to vest in mortgagee.presumed
todoubtlesssession of thethe hadthe rightmortgager, mortgagee
inbeenas havemaytreat a ;disseizen at her election theor mortgager

of the mortgagee,a assentpossession for with the andtime, privity
have setand in maysubordination to her title. Then the mortgagee

of thean adverseexclusive and anup occupationobtainedpossession,
thetakeOr,and a foreclosure.premises, established full and perfect

some unequivocalof the case: Theplaintiff’s view bymortgager,
clearlyact, hostile hometo the title of the and broughtmortgagee,

adverseand andtakento her have opendistinctly knowledge, may
mort­asof thepossession the and terminated holding,premises,

thusiswhichand the The actdisseizedgager, actually mortgagee.
andto clear,the be achange open,character of the mustpossession

underholdtodenial and a refusalexplicit title,of the mortgagee’s
orit; and until actual act of the mortgager,such disseizin theby

adverse, butthe notisby election of the the possessionmortgagee,
doesin limitationsthe and the statute ofprivity with mortgagee;

not and authorities.445,run. 39 H.to v. N.begin Tripe Marcy,
ahad beenWhether, under as therethe circumstances proved,

foreclosure sub­fact,of the of properlywas a questionmortgage,
mitted to the jury.

on theverdict.Judgment

Cilley.& Maine Railroad v.Boston

statute,A layingofgiving right appealto a of from decisions selectmenland-owners
out thehighways, applicable proceedings pendingconstrued as to at timewill not he

clearlyof its unless the manifested.passage, legislaturesuch intent of is

is the select-This an railroad from the decision oftheappeal by
2621,of out underExeter, Pamphleta chaptermen highwaylaying

the the railroadAt the first term after the ofentry appeal,Laws.
“ of thedismissed,that the and that the decisionmoved bepetition

for-various reasons.reversed,”thereon beselectmen
the for saidAnd the high-appellees, original petitionersbeing

at the the be dismissed:same term moved that becauseappealway,
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at the 1862,time the under27,of of the act of Junepassage
which the of is forcase,claimed in this theappeal petitionright
said theExeter,before selectmen of saidthehighway was pending
same issued,been a had there-notice andpresented, hearinghaving
on before said selectmen consid-;1862 and the further17,on May
eration was wasfrom time to time until saidpostponed highway

out;laid and therefore the said outact does not to theapply laying
of said and the railroad has no ofhighway, appeal.right

Eor the of this case it that statementswas admitted thepurposes
in the motion of the were true.appellees

The law re-of raised the werequestions motionsby foregoing
served.

for theStickney, appellees.

FL.C. for theBell, appellants.

Bartlett, J. 2621 of our is notChapter Laws express-Pamphlet
and inly terms made to the timeatapplicable proceedings pending

of its enactment, and it them,will not be toconstrued as extending
unless ansuch intent of the manifested.islegislature clearly
Broom 29;Max. Rich Flanders,v. 39Leg. 341,N. H. 367.

The mere fact that the of the statute tois broadlanguage enough
extend to or itspending that aproceedings, restrictingproviso
effect to future cases is will notomitted, alter this rule. Kennett’s

24Petition, ;N. H. 141 Colony Dublin,v. 32 N. 433.H.
It is that anclaimed intent to make the the sec­of firstprovisions_

tion of the act in is toquestion toapplicable proceedingspending
which,be inferred from the in thespecific section,thirdexception

“section 8repeals of 51 of the aschapter Statutes,Revised except
to matters now thereon.”pending The statute thus repealed
relates to landmerely appeals by owners, from awards of land dam­

made theages by andcommissioners, its would notperhaps repeal
have affected the then sec.S., 1,R. ch.proceedings pending; 26|;
and the broad in sec. 3 ofexception ch. 2621 would not seem incon­
sistent thewith rule of construction in the Dick­Revised Statutes.

Lovell,inson v. 36 367;N. H. S.,R. ch. 1, sec. 30.
do"We not think that the restriction in thethe third section of

effect of the it of the asrepeal by to from awardsprovisions appeals
“of land in sec. 8 of ch. 51 of the Revised to mat-damages Statutes,

“ters” not then thereon,” an intent to extendpending showsclearly
to pending the of from decisions of select-proceedings right appeal
men outlaying to land the firsthighways, given owners, &c., by
section.

No other arereasons for the construction contended forsuggested
the andby appellants,

beThe must dismissed.appeal


