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;v. Day, 40;13 6 T. R. 320 v. Keno­Powell,Johns. Cutter v. Noble
way, 510; 1 & B. Renner BankDolby 224;v. B. v.Hiest,Doug. of

9Columbia, 581.Wheat.
But whether such customs and or not bemayusages may proved

to bear the of in a casereasonableness notupon question growing
contract,out of which we no we are satisfiedany upon opinion,give

that the court erred in the inof the caseadmitting proof usage
before us; the that the to beupon maybe presumedground jury

informed as is ofto what a reasonable use aalready sufficiently
as are to as to what shallwater-course, be constitutethey supposed

a reasonable state of of a Hubbard Concord,v. 35repair highway;
;H. 60N. Patterson 29 H.Colebrook, 94;v. N. or what shall be consid-

aered use of it the traveller.reasonable by
Our is that thistherefore does not to that classopinion ofbelong

cases trade, manufactures,or aboutnavigation, whichconcerning
the to the aid thejury be frommay supposed require arising proof
of customs ; thinkor but we the admission of such evidenceusages
would an fieldbe to extensive of in this and similaropen enquiry
eases, the same that tendwould toupon principle, increasegreatly
the without inexpenses of generallitigation, affording sub-any
stantial aid to the jury.

The direction to the this to havejury upon point appears been
based theupon of Snow v.respectablehighly authority Parsons,
28 ;Vt. 459 a carefulbut examination of the authoritiesupon we
are unable reconcile itto with the course of our own courts upon that
subject.

There bemust, therefore,
A new trial.

Corson v. Corson.

proveto non-access.a for divorce tbe husband is not a competentIn libel witness

in theis a libel for and factsdivorce,This the sufficiently appear
of the court.opinion

theJordan for libelant.Rollins,£

the adul-In this case the seeks to establishBellows, J. libelant
and the non-accessof the wife the of a childbirthtery by proving

if notthe and he relieshusband; mainlyof to make out the latter
thereforehis The is,ownaltogether upon testimony. question

?for that he is a witnesswhether, purpose, competent
civil and crim­a in bothThe rule excludes husband or wifewhich

on the iden­the other is a is foundedcases,inal where party, partly
which lieand ofinterests, policy,of on publictity partly principles

334; v. Proc­Kellysec.of civil 1 Ev.,at the basis Greenl.society;
removal of the42 as in case theH. and held that139;N.tor,
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render themnotfrom tbe of willobjection interest,arising identity
and set­too, it in filiationSo, is settled thatnow wellcompetent.

non-access ofthe to thetlement cases wife is not competent prove
wisehusband;the and this also is founded and princi­broadupon

; Rex v.79v. Hardw. CasesReading,of policy.ples public King
v. 8340 v. 594 Rex; Man, ; Luffe,1Rook, Wils. Goodwright Cowp.

in132; that Bex103; Rex 11 East where it was heldRea,East v.
v. it not intended decide that the competentLufte ivas to wife was

non-access; 65;the 1 Hill.Wales,at all to v.to testify Ratcliffe
344,308;6 sec.Graves, Ev., CopeDickerman v. Cush. 1 Greenl. citing

;v. 1 M. &Eob. and 6 283Commonwealthv. Binn.269, Shepard,Cope,
2 4 Ev.87, Ev., ;1 Phill. Ev. and Cow. Phill. note 153 Stark.Cow.

29v.713; 286; Page,v. 15 Barb.’s Dennison223, Ontario,People
377; where itPenn. v. 1 Grant’s Cases420, Dennison,Page (Penn.)

oris that the non-access can not be either husbandheld proved by
in; law,heir at orin cause whether recover aswife toany property

15settlement case. The case of v. H.Way,a or Parker N.bastardy
49, also inis point.

exclusion, then,The seems to be well ofestablished, independent
isinterest,of and that itthe broad againstany question upon ground

that admissible toeither husband or should bewifepolicypublic
Andthe of and thus bastardize their issue. weaccess,wantprove

the to the case of athink that with forceprinciple equalapplies
interested;is in adivorce,libel where the wife whereasdirectlyfor

law, cases,heir at and in and settlement aftersuit the bastardyby
heldinterest,of the husband she has no and is incom­the death yet
377,v. and1 Grant’s Ca. RexDennison,to testify; Page (Penn.)petent

held that not11 East where it was she could132, tov. Rea, testify
after the death.of access husband’swantthe

are cases where the wife has been allowed to fromtestifyThere
it is held in the cases that thebut cited ofexpressly proofnecessity,

is not within thisnon-access exception.
of is aare, therefore, the that the husband not com-We opinion

to the of access in thiswitness wantprove Seeproceeding.petent
46v. Me.Dwilley, 577.Dwilley

in casesthat of where the of fact aredivorce,It is true questions
thethe of the receiv-court, partiesevidence is constantlybytried

not that to; obviates the theupon any objectionbut grounded
non-access as wethem, which,of restsby seen,have uponproof

andof decency, morality public policy.views
should deem it to rule inthe wise the itsIf legislature change

done;to this class it cancases,of be butdoubtlessapplication
think is too thebyrule well established to bewe overturnedthe

court.


