
June, 1863.] 589

Farmington v. Somersworth.

amendable, accordingupon originalof an pauperThe officer’sreturn sendee notice is
to the and facts the case.truth fit

inpadper, controversy,The a settlement is or ofmarriage anyof whose that ancestor
derived, mayalleged impeached anyfrom settlement is to have been bythe bewhom

by itshowing obtained,or that wasparty, fraudulentlyinterested thirdtown or
legally makingthat suchincapablethe of coutract.parties were

aThis action for the of waspauper,is an which tried atsupport
a returned. Atformer but no verdict this term theterm, folloAving

themade,order is the ofto Avhole andsubject court, theopinion
defendant excepts:

Supreme FebruaryStratford Judicial Term,ss — Court — 1863.
Farmington v. Somersworth.

itOn of the is ordered themotion by court thatplaintiff, Edward
Barnard, of the sheriff of .saidthe deputy county, who served the
notice of to said townof said town ofFarmington Somersworth, on
said on file in saiddefendant, action,which is amend his return
on said the addition thereto of thenotice wordsby and fol-figures

namely:lowing,
“ 18,ss. March 1861.Strafford I this servedday the within

notice the town of SomersAvorth, named,withinupon by ailleaving
withsame,attested of the return indorsed thereon,copy my at the

Carter,usual of abode of Charles P. oftown-clerk saidplace tOAvn,
and a like at the usual ofleaving ofby copy place abode James T.

of the of ofFurber, one overseers the said town.poor
Ed. Barnard, Sheriff.”Dept.

it is theAnd ordered thatthereupon inquestions said casearising
thereserved for decision at law term. It isbe further ordered that

ofthe affidavit Edward Barnard, thedeputy of thecopysheriff
the returns made on•notice, and of the ofcopies said notice, left

and of■withthe town-clerk one the overseers of the of Som-poor
of theas case.ersworth, be printed part

Samuel D. Bell, Justice.Presiding
of the arises,In this casethe trial question whether the pauper

to the under iswas married whom itperson claimed she derives her
Thesettlement. to theobjects admissionplaintiff of any evidence

ofto show the theirinvalidity becausetending marriage, such evi-
issuedence be to the between thewould andforeign parties, because

canthe a notof bemarriage avalidity disputed except by party
it; toto and the submit thisparties agree thequestion to decision

andof the it Avas reserved forcourt, decision at theaccordingly laAV
term.

Rollins,Jordan & for the referreddefendants, the court to the fol­
authorities: ch.Stat., 70, 10, 12;11,secs.lowing Comp. Bishop

Divorce,on and 49; 2 Kent46, Com. ; 5 49:Marriage 76, Paige77
2 22 H. 553.50; N.Paige

andEastman,N. forSail,Wheeler theGeorge plaintiff.$
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E. Ran-was for the ofNesmith, MaryJ. This supportassumpsit
dall latelywassaidchild; Maryand her it thatminor allegedbeing
the in Somers-wife settlementRandall,of had hisDaniel who legal
worth.

officer, Barnard,1. first arises EdwardThe whether thequestion
who served the of the selectmen of containingnotice Farmington,

their reliefthe and forthe furnished them toby paupers,'supplies
and on saidto amend his returnshall so orig­besupport, permitted

fact,and allinal to thethereon,notice as to truthrecite according
this, bythe the think the doof officer. We officer may filingdoings

his withthat he hasaffidavit, compliedfullyappropriate showing
of thelaw,the of the in his servicerequisites making original

notice. his return accordingly.He to amendbe nowmay permitted
beThe transaction the of the officerrecent, maywas and memory

and how made.notice,fresh the whenas to the service ofpresumed
theHe can found with town-­be aided one of his nowcopiesby

amended is notclerk to beof The recordSomersworth. proposed
as otherof so a and itsnature, results, manyso inimportanthigh

and establishedcourts,records the a wellwhichjudicial by long
to amend. In onehave their in this waylentpractice, authority

this Northwoodcase a similar amendment made in State.has been
is on termsv. 9 H. 869. The amendment allowedN.Barrington,

H. 46.be settled in 3Copp,to the court below. v. N.Libbey
2. of evidence totendingThe admissionto theplaintiffs object

herE.-Randall withshow the of the ofmarriage Maryinvalidity
evidence would be forBecause suchhusband.;late deceased (1st).

the issue Because the ofto theeign validitybetween parties; (2d).
cana a to it.not bemarriage disputed except partyby

an into the set­In controversies towns,between involving inquiry
the of of law totlement of has been courtsitpaupers, practice

the or that of theirinto of the ofinquire marriage paupers,validity
Questionsancestors. kind form the hinge uponof this frequently

is madeof suchwhich the whole case The inquiryturns. propriety
65from the section of of thethe of first chapterapparent language

of section seem to bethis wouldRevised Statutes. The provisions
confer the those interest­unless or uponnugatory, imply powerthey

them.to of the acts done under Theed theinquire into validity
towns,or transfers the burthencontract uponmarriage imposes

force,to its as to the to theboth partiesaccording binding legal
andstatute,and the of saidcontract their children. Hnder power

ofthe of the it has the townit, anycourts under beenpractice right
to showliable to be the ofaffected marriageinjuriously by paupers,

aor all tothat the the law deemedany indispensableofrequisites
avalid are to controversy involvingEithermarriage wanting. party

settlement consent was to the-wantingthe of show thatpaupers may
or theor, that effectedcontract, fraud, byit was by force,marriage

of one the was at theundue or that ofinfluence, partiespractice
insane,an or theidiot, mentis,time non or that either ofcompos

had theanother alive at time of thehusband or wifeparties alleged
;inEv., 464,second 2 Greenl. sec. and noteauthoritiesmarriage.

2 H.2 N.Londonderry Chester,Concordv. N. H. v.Goffstown, 263;
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H.21230; Atkinson, 532;8 H. True v. N.Ranney,v. N.Landaff
Rochester,4352; 542;Chesterv. H. v.Plaistow, N. Middleborough

Mass. 363.12
havetoIf, therefore, the of the here be shownparentsmarriage

ofof thethe interferencebeen fraudulently procured agentsthrough
andstand;or other then itthe interested can notplaintiff) parties,

the settlement of the and her child will in Somers-not bepauper
and the can in this suit.worth, notplaintiff prevail

v. Horn.Rollins

onbrings suitthere are mutual parties, plaintiffWhen accounts the and thebetween
offset,claim, may pleadhis theplaintiffand the indefendant files Ms account the

offset; account willstatute of the defendant’sonlylimitations to this but so much of
of thebybe to the dateyears priorbarred the had more than sixstatute as accrued

plaintiff’s writ.

Assumpsit. notwasin a claimThe defendant filed set-off which
thisofbarred the at the commencementstatute of limitationsby
wassuit, set-offbut the thewhich have been barred at timewould
thefiled, if The court reservedthis suit not beenhad brought.
toof this suit couldquestion operatewhether the commencement

the set-off barred.prevent being

Pl.cited and commented on Saund.Batchelder,for the plaintiff,
249,& Pl.2;Ev. 3866, ; 2 Chit.861, 248,Pars. on Cont. sec.873

923, 2 v.931; 535; Jones1271;Stra. Chase v. 15 N. H.Strain,
21Jones, N. H. 219.

;180Bill, for the and Bull. N. P.cited commented ondefendants,
12; 847; 1 Chit. Pl.Stat., ch. secs. Chit. on Con.Comp. 199, 6,

572, 575; 145; Bankv. 3 Cas. v.Johns.Carpenter Butterfield,
;19 25;Johns. 322 3 Pick. 452 v.Chapin, Lee, Chapman,v. CallKnapp

4138; 49;Me. H. Kmerson,14 v.Brewster,v. N.Varney Edgerly
4N. H. 21 H.147; 232; Swasey,v. v.N. WilmotToppan Jenness,

N. H. 235.

II.,2authorized the Geo.A set-off firstSargent, byJ. was (ch.
22, II., 24,8sec. and made Geo.this law was perpetual by (ch.13);
sec. law it wasthe latter act. thisas modified section 5 of Byby4),

thethat where there are mutual debts betweenprovided plaintiff
other,and the althoughone debt set offdefendant, bemay against

nature,a different exceptare deemed in to be ofsuch debts law
in bonda containedwhen one debt accrues reason of anyby penalty

or specialty.
athe defendantthis statute it held that where pleadsUnder was

; if boththe the of limitations butset-off, statuteplaintiff may reply
than sixmoredemands of the and defendant accruedthe plaintiff'


