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FArmMiNGgTON 2. SOMERSWORTH.

The officer’s return of seryice upon an original pauper notice is amendable, according
to the truth and facts ¢f the case.

The marriage of a padper, whose settlement is in controversy, or that of any ancestor
from whom the settlement is alleged to have been derived, may be impeached by any
interested town or third party, by showing that it was frandulently obtained, or
that the parties were incapable of legally malking such coutract.

TH1s ig an action for the support of a pauper, which was tried at
a former term, but no verdict returned. At this term the following
order is-made, subject to the opinion of the whole court, and the
defendant excepts :

STRAFFORD §8— SUPREME JUDICIAL CoURT— FEBRUARY TERM, 1868.
FARMINGTON v. SOMERSWORTH.

On motion of the plaintiff] it is ordered by the court that Edward
Barnard, the deputy of the sheriff of said county, who served the
notice of said town of Farmington to said town of Somersworth, on
sald defendant, which is onfile in said action, amend his return
on said notice by the addition thereto of the words and figures fol-
lowing, namely :

“Strafford ss. March 18, 1861. I this day served the within
notice upon the town of Somersworth, within named, by leaving ah
attested copy of the same, with my return indorsed thereon, at the
usual place of abode of Charles P. Carter, town-clerk of said town,
and by leaving a like copy at the usual place of abode of James T.
Furber, one of the overseers of the poor of said town.

Ep. BAarNarD, Dept. Sheriff.”

And thereupon it is ordered that the questions arising in said case
be reserved for decision at the law term. It is further ordered that
the affidavit of Kdward Barnard, deputy sheriff, the copy of the
qnotice, and of the returns made on the copies of said notice, left
with the town-clerk and one of the overseers of the poor of Som-
ersworth, be printed as part of the case.

Samusn D. Beui, Presiding Justice.

In the trial of this case the question arises, whether the pauper
was married to the person nnder whom it is claimed she derives her
settlement. The plaintiff’ objects to the admission of any evidence
tending to show the invalidity of their marriage, because such evi-
dence would be foreign to the issue between the parties, and because
the validity of a marriage can not be disputed except by a party
to it; and the parties agree to submit this question to the decision
of the court, and it was accordingly reserved for decision at the law
tern.

Jordan ¢ Rollins, for the defendants, referred the court to the fol-
lowing authorities: Comp. Stat., ch. 70, secs. 10, 11, 12; Bishop
on Marriage and Divorce, 46, 49; 2 Kent Com. 76, 77 ; 5 Paige 49;
2 Paige 50; 22 N. H. 558.

George N. Lastman, and Wheeler & Hall, for the plaintiff.
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Nesurre, J. This was assumpsit for the support of Mary E. Ran-
dall and her minor child; it being alleged that said Mary was lately
the wife of Daniel Randall, who had his legal settlement in Somers-
worth. )

1. The first question arises whether the officer, Edward Barnard,
who served the notice of the selectmen of Farmington, containing
the supplies furnished by them to the paupers, and for their relief
and support, shall be permitted so to amend his return on said orig-
inal notice as to recite thereon, according to the truth and fact, all
the doings of the officer. We think the officer may do this, by filing
his appropriate affidavit, showing fully that he has complied with
the requisites of the law, in making his service of the original
notice. He may be permitted now to amend his return accordingly.
The transaction was recent, and the memory of the officer may be
presumed fresh ag to the service of the notice, when and how made.
He can be aided by one of his copies now found with the town-
clerk of Somersworth. The record proposed to be amended is not
of so high a nature, and so important in its results, as many other
judicial records which the courts, by a long and well established
practice, have lent their authority in this way to amend. In one
case a similar amendment has been made in this State. Norihwood
v. Barrington, 9 N. H. 369. The amendment is allowed on terms
to be settled in the court below. Libbey v. Copp, 3 N. H. 46.

2. The plaintiffs object to the admission of evidence tending to
show the invalidity of the marriage of Mary E. Randall with her
late deceased husband. ; (1st). Because such evidence would be for
eign to the issue between the parties; (2d). Because the validity of
a marriage can not be disputed except by a party to it.

In controversies between towns, involving an inquiry into the set-
tlement of paupers, it has been the practice of courts of law to
inquire into the validity of the marriage of paupers, or that of their
ancestors. Questions of this kind frequently form the hinge upon
which the whole case turns. The propriety of such inguiry is made
apparent from the language of the first section of chapter 66 of the
Revised Statutes. The provisions of this section would seem to be
nugatory, unless they imply or confer the power upon those interest-
ed to inquire into the validity of the acts done under them. The
marriage contract imposes or transfers the burthen upon towns,
according to its binding legal force, both as to the parties to the
contract and their children. Under the power of said statute, and
the practice of the courts under it, it has been the right of any town
liable to be injuriously affected by the marriage of paupers, to show
that any or all the requisites of the law deemed indispensable to a
valid marriage are wanting. REither party to a controversy involving
the settlement of paupers may show that consent was wanting to the
marriage contract, or, that it was effected by force, fraud, or by the
practice of undue influence, or that one of the parties was at the
time an idiot, non compos meniis, or insane, or that either of the
parties had another husband or wife alive at the time of the alleged
second marriage. 2 Greenl. Kv., sec. 464, and authorities in note;
Concord v. Goffstown, 2 N. H. 263; Londonderry v. Chester, 2 N. I
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230; Landaff v. Atkinson, 8 N. H. 532; True v. Ranney, 21 N. H.
52; Chester v. Plaistow, 48 N. H. 542; Middleborough v. Rochester,
12 Mass. 363.

If, therefore, the marriage of the parents here be shown to have
been frandulently procured through the interference of the agents of
the plaintiff, or other interested parties, then it can not stand ; and
the settlement of the pauper and her child will not be in Somers-
worth, and the plaintiff can not prevail in this suit.

Rorumws ». Horw.

WWhen there are mutnal accounts between the partics, and the plaintiff Drings suit on
his claim, and the defendant files his account in offset, the plaintiff may plead the
statute of limitations to this offset; but only so much of the defendant’s account will
be barred by the statute as had accrued more than six years prior to the date of the
plaintifi’s writ.

Assumesit. The defendant filed in set-off a claim which was not
barred by the statute of limitations at the commencement of this
suit, but which would have been barred at the time the set-off was
filed, if this suit had not been brought. The court reserved the
question whether the commencement of this suit could operate to
prevent the set-off being barred. ’ :

Baichelder, for the plaintiff, cited and commented on Saund. PL
& Ev. 861, 866, 873 ; 2 Pars. on Cont. 248, 249, sec. 2; 8 Chit. PL
928, 931; 2 Stra. 1271; Chase v. Strain, 15 N. H. 5385; Jones v. -
Jones, 21 N. . 219.

Hill, for the defendants, cited and commented on Bull. N. P. 180
Comp. Stat., ch. 199, secs. 6, 12; Chit. on Con. 847; 1 Chit. Pl
872, 675 ; Carpenter v. Butlerfield, 8 Johns. Cas. 145; Bank v. Cha-
pin, 19 Johns. 822 ; Knapp v. Lee, 3 Pick. 462 ; Cuall v. Chapman, 25
Me. 1385 Varney v. Brewster, 14 N. H. 49; Hdgerly v. Hmerson, 4
g_. g: 147 ; Toppan v. Jenness, 21 N. H. 232; Wilmot v. Swasey, &

. H. 235.

SareexT, J. A set-off was first authorized by the 2 Geo. IL, (ch.
22, sec. 18) ; and this law was made perpetual by 8 Geo. IL, (ch. 24,
sec. 4), as modified by section 5 of the latter act. By this law it was
provided that where there are mutual debts between the plaintiff
and defendant, one debt may be set off’ against the other, although
such debts are deemed in law to be of a different nature, except
when one debt acerues by reason of a penalty contained in any bond
or specialty. ,

Under this statute it was held that where the defendant pleads a
set-off, the plaintiff may reply the statute of limitations; but if both
the demands of the plaintifi and defendant accrued more than six




