
DOOLITTLE v. LYMAN [Cheshire,608

and, if he elected rescind,to he thecould do soonly by placing
in thedefendant same before,in he as near aswhich wasposition

be. But themight defendant can thenot if he obtainedcomplain,
deed andfraud thenby said in of it till hekept Cooper ignorance
had all the he anexpended received, and then anddied,money
amount of to themoney estate of had comesaidbelonging Cooper
into his hands the hethan amount had that saidsolarger paid,
administrator should insist that the defendant should be thepaid
sum thus advanced from the funds then in his The demandhands.
was well It no excusewas to the defendant for notenough. paying
what was adue, that sum washonestly demanded.larger

The demand,that arisesquestion the form of the is oneonly upon
of thefact, which verdict,must have insettled their andjury finding
must if the causepass is tried. theupon again If plaintiffjagain
when he made the anddemand the tosuit, intended makebrought
the defendant over whole in histhe withoutpay hands, eithermoney

him or him topaying deduct the sum toadvancedallowing Cooper,
then there was no rescission of the contract, and the canplaintiff
not maintain this thesuit. But havemust underfound,jury proper

court,instructions from the which are to have beenpresumed given,
that the intended, what andplaintiff' he did to rescind theby said,
contract, and that the defendant it;so understood and that this
election to rescind was made soon the fraudas wasseasonably —as

and ifdiscovered; another find allshould these facts in thejury
same then the form of the demand was not andway, material, was,
we think, sufficient.

But for the reason before the set andmentioned, aside,verdict^is
there must be

A newtrial.

Lyman.v.Doolittle

partjr,A validity intoxicating liquorto the forgivenestablish of a note to him sold by
State, effect,him in this since 1855 must he legallythe act of took that wasshow au­

to make the sale.thorized
State,a a inparty intoxicating"Where claims that made another isliquor, illegalsaleof

State,under the of that the that thelaws the burden of law makes saleproving illegal
is on him.

form, recorded,A mortgage property, givenof in and topersonal executed due secure
condition,the in time ofdebt described the which at the the execution of the mort-

not,gage actually mortgagora duejustly mortgagee,was debt and from the to the is
5, 8, 132, 19, 20,by by bychapterthe common law or and 10 or sectionssections of

Statutes, subsequentand 21 of 215 void as achapter againstof the Revised rendered
purchaser, by maymere the have also to hinderparties designedthe fact that to it or
delay ofthe creditors the mortgagor.

a horse on the 11thTrover, for the conversion of ofdayalleged
Entwistle;under one1861. Both claimed theFebruary, parties

and G. virtuedefendants, Edward E. Norris Guernsey, byLyman
a Y. anDoolittle,of and the Franklin bymortgage, plaintiff,
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Theof themade the datehorses after mortgage.ofexchange
underauction,to sold atdefendants caused the horse be claiming

the horseinThe had been ofpossessiontheir plaintiffmortgage.
the defendant’swas taken bythe time of the until hefrom exchange

and sold.agent
theshow,to that beforeof the defendants tendedThe evidence

had dealingsand Entwistle sundryexecution of the theymortgage
saida ofthem;indebted to thatand he became parttogether,

in defend-Keene, State,for ale sold at this theindebtedness was by
of the date of the;ants and that on the day mortgageEntwistleto

defend-and a Entwistle to thea settlement had note bywas given
this noteants found and that was the debtdue, pur-for the balance
that due onsecured the wasto be by mortgage;porting something

sold; and the wasthe the horse was thatnote when mortgage
inexecuted all the formalities law such cases.with required by

also tended to horseThe evidence for the defendants show that the
in obtained Entwistle from the defendantswasquestion by by

a to the men-considerable time settlement abovepreviousexchange,
and boot the horses was a of the indebt-tioned, that the between part

defendants, inedness of Entwistle to the embraced said settlement.
The defendants did not offer evidence to show that werethey

under for the sale ofthe law ofagents New-Hampshire intoxicating
notneither did the offer to show that wereliquors, plaintiffs they

such agents.
The evidence to show that to the whentended dayplaintiff’s prior

Massachusetts,Barnard, Boston,the of inmade,was onemortgage
a note had been in the handsEntwistle, which placedheld against

of an who had Entwistlecollection,in this State foragent requested
exist-to the defendants had learned itsand from whom thenote,pay

theence and tended to that onshow,amount. The evidence further
atthe calledof of the the defendantexecutionday Lymanmortgage,

notethat theEntwistle’s house and left for Entwistle Barnardword
wouldand if heattached,was about to and hissued,be property

he could it fromdefendants save beinghis to themortgage property
Barnard;his own terms withattached on Barnard’s and makesuit,
executedEntwistle before hethat this towas communicatedmessage

infor the defendantsthe acted taking"that said Lymanmortgage;
thetoldthe Entwistlethe after mortgagethat makingmortgage;
dohis and shouldpropertyof Barnard that he hadagent mortgaged

that thenote; and agentas he the finallyliked about paying
it.note and surrenderedone half of the face of theaccepted

wasthe note of BarnardthatshowThe evidence tended toalso
him to Entwistlesold byfor the of liquors,-price intoxicatinggiven

lawsto theinwas offered regardin no evidenceMassachusetts, but
orhador that Barnardsales,to suchof Massachusetts in relation

liquors.not sell intoxicatinghad license toany
after thethat a short timeshowevidence tended toThe also

towentEntwistleand mortgage,execution of the defendant’s note
was toonotehim that thetoanddefendant,theLyman, complained

betweenfrom bootwas madenote upa of thethatlarge; portionlarge
some sumtestified thathorses; and for a deduction. Lymanasked
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between two and three hundred be indorsed'dollars was toagreed
or in ; that the sum three hundred dollars. Thegiven exceedmight

amount was in anprecise not but was embraced indorse-recollected,
ment of made on said note 1859. The81,$600 as of December

evidenceplaintiff’s also tended to that the defendants’ noteprove
was much than the them at the time of settle-balance duelarger
ment, and that was in it the wason when horsenothing fact due

■sold them.by
The defendants asked the court to instruct the that unless itjury,

be made to the license,that defendants have noappear affirmatively
to sell of the alethe sale can not beliquors,intoxicating presumed
to be and that if a of thethe of the ale formedillegal; price part
consideration of the note, still the was in the nature ofmortgage
an executed andcontract, the defendants have a to hold theright

under the as the thatmortgaged property plaintiff;mortgage against
unless the found Barnard had a claim Entwistlejury that legal against
at the time of the couldexecution of the the mortgagemortgage,
not be creditors;treated as hinder,made to or thatdefrauddelay,
if the was hinder,made the intent to ormortgage delay,with
defraud creditors, the not that relation toplaintiff, sustaining
Entwistle either before or after the execution theof mortgage,
could fraudulent;not avoid the as and ifthat Entwistlemortgage
disaffirmed the note and he disaffirmed thethereby pur-mortgage,
chase of the horse of the and that thendefendants, holdthey might
the horse under their title.original

The court declined so to instruct the but instructed themjury,
that the must show in himself a orplaintiff specialgeneral prop-

in the horse inerty at the time of thesuit conversion toalleged
entitle him action;to maintain this that if there was duenothing
on the note secured at the time conversion,of the theby mortgage
defendants had horse;no claim the if a balance remained due,upon
was the ale ? so,if did the of aleintoxicating liquor price unlawfully
sold make a of the consideration of the notedefendants’ ? ifpart so,
it would render the andnote and invalidmortgage illegal against
these itdefendants; and that was for the defendants to show the sale

lawful,to be themselves under the laws theby ofshowing agents
State, so;if or,were was it the intent of Entwistle when hethey

the to the use it asdefendants, to a cover to hisgave mortgage put
in such a defraud, hinder, or his cred-property position delayas.to

itors, and was this fraudulent known to the anddefendantspurpose
in them when took the to renderparticipated by thethey mortgage;

deed law,fraudulent in must find it made thefor tothey purpose
oravoid defeat or some acreditor, debtdelay justholding against

the at the time of the deed; or,execution of the was thegrantor
deed executed in faith under the intent,bad or notpurposegeneral

cover,aas but a secret ortrust, reservationonly upon participated
in both to the an orby parties give presentmortgagor advantage,
future, to or control benefit,his own to his futuremanage property

creditors;and to the of his unless these couldprejudice questions
answered for defendants;be the would find for the orplaintiff, they

the look into the consideration of the anddebtjury itself,might
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mort-from thedebt andinquire whether it was a due owingjust
andmadeto the deed wasand whether saidgagor mortgagee,

itwhetherdebt;executed the or,for of suchapurpose securing
fraudulentwas made and in a considerationexecuted bad faith upon

theand byfictitious and in avoidance of providedthe requisitions
deedthereto; theso,statute and iflaw, the oaths of the parties

would no as the plaintiff.to the defendantspass property against
theTo andthese instructions defendantsand the excepted,rulings

defendantsreturned a verdict the thejury forhaving plaintiff,
moved to set the aside.same

theWheeler for defendants.Faulkner,<f*

for theCushing, plaintiff.

wasBartlett, J. If it the defendants’ note giventhatappeared
in actin thefor this State sincesold thempart liquorintoxicating by
of thateffect, they1855 took toit was on them showincumbent
were thesale,to make in order establishauthorized the tolegally

the defend-Brainard,of note. 41 H. 256. If theBliss v. N.validit}'
ants claimed that fornote, intoxicating liquorBarnard’s being given

consideration,sold in Massachusetts, was anfounded illegalupon
claimedshould have the law of Massachusetts whichthey proved they

rendered the sale if material.the became Fergusonillegal, inquiry
v. by37 N. 98. sale horse to the defendantsH. The of theClifford,

not oneandEntwistle, defendants,the him wereto thebymortgage
theand defeatan of would nottransaction, avoidance the mortgage

sale.
statutes and ofOur that the mortgagee personalprovide mortgagor

fol­in asshall make and an affidavit substancesubscribeproperty
made forlows : swear that is“We theseverally mortgageforegoing
thereof,the in the conditionthe of debtpurpose securing specified

cre­said was notand no other and thatwhatever,for debtpurpose
saidated for the of to executethe mortgagorpurpose enabling

is the mort­debt and frombut a due owingmortgage, just honestly
certif­affidavit,and theto the that “such withgagor mortgagee;”

oath, made uponicate of the wThoadministered the shall bejustice
and thattherewith;”to such and recordedor appended mortgage

“ theexceptsuch shall be valid personno anymortgage against
isadministrators,his and unlessexecutors possessionmortgagor,

mannerrecorded in thethe is sworn to andordelivered, mortgage
As the132, 5, 8,secs. and 10.Stat.,Rev. ch.herein prescribed.”

afteruntiltheirdid take underdefendants not possession mortgage
that,to the latter contendsof the horse thethe delivery plaintiff,

made for other pur­statute if the wascited, anyunder the mortgage
beit wouldcondition,mentioned in thethan to secure the debtpose

and hisas but the personalperson mortgagorinvalid against any
wasin the conditionthe debt describedrepresentatives, although

thefrom to the grounddue the mortgagee, uponmortgagorjustly
not executedthus wasuntrue,the affidavit the mortgagethat, being

under thisnot think thatto But we dothe statute.in conformity
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statute andform,this which was executed in due dulymortgage,
recorded, is to held invalid as abe the plaintiff, subsequentagainst

thepurchaser, because the in addition toparties,merely securing
just debt in the tocondition,described have alsomay designed
hinder or con­the creditors of the The statutedelay mortgagor.
tains iseffect,no noneto this and we thinkexpress provision
to be a seem the mort­implied. Such construction would to leave

in full the allforce between to avoid it asgage butparties, against
others, even such as orwere not creditors of bond purchasersfide
fi’om the anand even it were in hands ofthemortgagor, though
innocent think not intendWe that the didassignee. legislature

concerned,such results, where no of creditors wereespecially rights
but were content to leave parties affidavits,of in suchperjuryguilty
to the criminal 6.132,law. Rev. ch. sec. that underStat., Anew,Our
the astatute in se­of made toquestion personalmortgage property,
cure the debt in thecondition,described the which due fromAvasjustly

to the wrould not be rendered as againstvoidmortgagor mortgagee,
a the mere fact that the had alsosubsequent purchaser by parties
another beside debt,the seems thebypurpose securing supported
terms of the act of 1840,December which the affidavit17, required

inonly the case of the of liable tomortgage personal property
attachment; 1840, 491;Laws of that the ofshoAving objectgreat
the statute Avasthe of creditors. The case of v.protection Belknap

92,31Wendell, views,N. H. does not theseconflict with for there a
as which the wasliability, was notsecurity against mortgage given,

indescribed either the thetruly condition or affidavit.
The also claims that the to theplaintiff" defendants ismortgage

void under 20,sections and 21 of 215 of "the19, Revisedchapter
Statutes, forbidwhich the fraudulent or of amaking receiving

of to attachment,its &c. themortgage property, prevent Although
doctrine of contracts, as forbiddenavoiding statute,impliedly by
has been carried so far that there seems little occasion to extend its
limits, in State,this so far as are ainformed,we suchyet mortgage,
made to secure a valid and executeddebt, recorded,and hasduly

been held as Thealways betAveenthe statute does notgood parties.
forbid the of a and such a executedmaking mortgage, mortgage,
in due form and atrecorded, sufficient laAvto thebeing pass legal
title to the we think it would be a somewhat novel andmortgagee,

doctrine to hold as thethat, between the deed isdangerous parties,
void under this statute an intended ;because of fraud on creditors
and if the deed is as thevalid between this of theparties, position

afails. For suchplaintiff Ayholly themortgage, strictly speaking,
whichdebt, is in no is the consideration, and the intentAvayillegal,

forms no of and this theit; from apart presentdistinguishes large
class of eases. inThe is not the mere of theillegality making

in made;but the for which it is andmortgage, particular purpose
as there is no in relation to the consideration, it wouldquestion
seem sufficient to the so far asavoid to defeatmortgage necessary
the and that is as the creditors, whom theillegal purpose, against
statute intends to while to andthis, hold theprotect;. beyondgo

the fraudulentallow tomortgage entirely void, might mortgagor
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inno-ofderive from at expensehis own act theadvantage illegal
181, 188.cent Pick.The 22Bank,White v. Franklin¡parties. See

In fact, here,so as relates the the mortgage, havingfar to question
forrecorded, contract,been is anto be as executedduly regarded

as and washorse,between it the title to thethe parties passed legal
no aso thanconcerned, completedmore far as this ease isexecutory,

v.which,sale is held void. Stateof notliquor, though prohibited,
26.v.Plaisted, 413;43 H. Andrews 48 Me.Marshall,N.

Eliz., 5,The 13 ch. does extend tostatute, pur­not subsequent
3cited inKennet,chasers v.; 434; Sloanev. Cadogan,Cadogan Cowp.

& relates to lands82, Eliz., 4,F’s and the ch.b, note 27Rep. (T. ed.);
and inand real not to thatestate, likepersonal questionproperty

n., 207*;1 sec. v.352, n.;here. Set. JonesEq., 425,Story Atherley
315;1 & v.DanburySim. S. Sloane v. and seeCrowder, Cadogan,

inCockburn,1 Mer. 635. Whether orthese statutes are wholly part
the common a mort­law,of and in this Statedeclaratory whether

made with theof chattels actual intent defraud subsequenttogage
be void thewould common as suchby pur­law againstpurchasers

chasers, Abr., Eraud, c;with or without notice Twyne’sBac.(see
183, a; n.; 221*;3 Foub. 4 Cruise278, 1 Madd. Ch.Case, Rep. Eq.

v.Covin, B, 2; I, 9;Com.425*; Abr., Fraud,VinerBig., Cadogan
434; 1 2 Kent462*;Gr. CruiseKennet, 424,* n.; 4 KentCowp.

Russell, ;v. 290 bn.; ; 76, a;Hamilton 1 316Cranch Co. Litt.441,*
352; 207*; 1-12;1 sec. Eraud. Con.Eq., Set. BobertsStory Atherley

598;Hutchins, 3 4450;v. Conn. Johns.Codwise,v.Kimball Sands
534; 2Ash, 26 H. 42108;v. N. v. N. H.Melvin,Angier Cooledge

v.227; v. HudnellLove,Mort. Gibson 4Hill. Florida 217 (citing
4 20Wilder, 621;McCord Miss. U. S.Barnett,v. 34295); Coppage

545,88; ;Mason v. 1 208 1451, Baker, A. K. Marsh. Eq. Dig.Dig.
need not ifwe for we assume thatinquire, conveyance183), such.a

as a like thebe invalid against plain­purchaserwould subsequent
aconstructive notice ofrecord,from the that evidencetiff, with and

ofdefraud theto creditors can be received upon questiondesign
defrauddefraud still an intent toto subsequentintent purchasers,

innot an latter. Robertsis law intent to defraud theformerthe
; 48;59 v. 5Atkinson, Dig.Teasdale 2 U. S.51,Con. Brev.Fraud.

verdict608; and see reason thev. Barnett. For this55, Coppage
andset aasidemust be

trialNew granted.

v.Steer Little.

of theis of the discretion court'toquestion to a allowed in exercisea witness theIf
cases, not be revised.inquestions certain discretion willleadingadmit that

saved,an exceptionandobjected leading, generally,to as andquestion is admittedIf a
case it to bequestion leading,is the thepoint reserved whether is unless showsthe

the to the rule.exceptionsadmissible within


