
21December, 1863.]

& R. Leviston v. Hiram W. French.W.

order,Court, bypower special depositions,takentoIt is within the ofthe allow in another suit
hearing equity.atparties,the same to be read the of a cause inbetween

Equity.In

Chase,&Marshall for plaintiffs.

Sanborn,Foster & for defendant.George,

Bartlett, is theJ. It within the of court orderbypower special
to allow taken in another suit between the same tobedepositions, parties,

at 326,read the of a in 3cause Greenl. Ev. secs.equity.hearing
341; 1011;Johnson, ;Nevil v. 2 447­ 2 Pr. 2Vernon Ch. Chitt.Dan.

990. The matter of this cause is the same as that aEq. inDig. subject
Leviston,suit of E.law French TV. & which is stillbybrought against

In that hadcause the taken thepending. present plaintiffs depositions
Field, French,of John John and HiramOsborn IV. and the present

defendant had at the The now move forappeared caption. plaintiffs
leave to use those in this cause. The matter of thedepositions subject

same,two causes is the claims inthe same are the arequestion, parties
same,the and the defendant had full to cross exam­opportunitypresent

witnesses;ine the and think that under the thewe circumstances motion
should be desires,The defendant heif take the furthergranted. may,

of these witnesses.depositions

George A. Barnes & a. v. M. F. I.Union Co.

insurance,applicationThe omission in an companyto a tomutual insurance for mention an
void,existing policy company, policy policyin the same does render the but the will benot

byconfirmed the of policy, appearingassent the directors a the all the factsto transfer of
on their records.

ofNotice loss will not be byrendered to that debt theineffectual the omission mention the of
assignee, mortgagee,as property.was also secured on other

propertyWhere conveyed, assignedinsured and policyis the is with the assent of the direc-
company, assured, him,tors of the against originalan assessment made the and notice to

suspensionnot a policy, non-payment.will cause of assignee,the in of The after thecase
directors,assent of the partyis the entitled to notice.

given byNotice of assignee,loss the is sufficient in such case.
agent, by another, mayThe whom an insurance is obtained in his name for the benefit ofown

maintain an action upon it.
a promise trustee,Where is sustaining proper personmade to one a he isthe character of the

bi'ingto an action.
By the pi’operty,assent the assignment policy mortgageeof dh-ectors to an of a to a theof the

assignee name, by-abecomes member company, mayof the and in thesue his own wliere
laws given.allow such assent to be

Assumpsit, insurance,the as of a cfby plaintiffs, assignees policy
§2000for aon bouse in Nashua.dwelling
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$1400,to a oftheDickey,A. ~W. claiming property,subject mortgage
1851, insurance,the andto defendants foron the 13th of May,applied

1851, to him a on theissuedon the 17th of they policyMay, property,
14, 1851, A.$1500, this towasfor for six June policy assignedyears.

note;a andMcKean, newand N. the who gave premiummortgagees,
4,1856.till Oct.this was not dischargedpolicy

made, the issuedin suit was andThe for the policypolicyapplication
McKean, inhad been foreclosedto A. and N. whose Augustmortgage

the an-1856. In intheon 15th of September, application,previous,
on the ?” theinsurance answerswer to the "Is there any propertyquestion,

was, of the which"No.” charter policy,The waspartofthecompany,
" &c., andhouse, shall bethat insurance oncontained a if anyprovision,

&c., theat samein or in othersubsist said any company,company,
andtime, this shall be deemedthe made in and byinsurance company,

ofsubsist with the consentvoid,become double insuranceunless such
directors, on the back of thethe endorsementby policy, signedsignified

the and secretary.”by president
" in-a that whenThe charter also contained any propertyprovision,

alienated, the there-in this in anysured shall be way policycompany,
however, alienee,Provided,void, that theshall be having&c.upon

alienation,him,the from such mayto within thirty dayspolicy assigned
directors, the shallthe same the andhave ratified thereupon assigneeby

benefits,conditions, all theand entitled to the ofbecome to all thehable
note, the ofa ornewupon guaranteeing paymentpolicy, giving deposit

the note thegiven by assignee.”
in charter forof the usual theirThe in powerscompany, pursuance

that16them Art.Among provided,by-laws.thatpurpose, adopted
" sale, mort-insured shall be bythe title changedwhen of any property

andotherwise, shall be be surrender-or the voidthereupongage, policy
cancelled; the or havethe but if alieneeed to directors to be grantee,

directors, ifMm, to thethe to he may, applicationassigned uponpolicy
alienation, onconsent, next after suchwithinthey thirty days giving

inand continued force for hissame ratifiedhave thesecurity,proper
liabilities,benefit, all the which theall and to towith the subjectrights,

Provided, that such alienationand subjected.was entitledoriginal party
the shall beof to whomshall not affect the pay-any person, policyrights

if shall haveable, suchor be as collateral security, person sign-assigned
as theassured, or shall suched a note with the securitygivepremium

directors require.”
" in anyinsure Ms interestAnd Art. 18. mayby Any mortgagee

thename, the inreference toin Ms own without mortgagor,property
theon othersame manner as is effected providedinsurance property,

that saida from thesaid shall certificateprocure mortgagor,mortgagee
other office.”is not insured in anyproperty

enthe insured toA. and N. McKean Dickey,re-conveyed property
to heof and transferred him the giv-the 8th 1860, policy,September,

thetoThis Dickeya note. was bynew assigneding premium policy
ofassociation, a manyas a fundtrustees of loan partnership)plaintiffs

forwrit,members, as collateral securitynone are named in theof whom
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debt, a of thisthe of a secured and thebypayment mortgage property,
land,stood, andland on which it another house and and theyupon gave

thea new note to defendants. This was made andpremium assignment
directors, 8,to 1860.assented theby Sept.

"The 12th Article of the that if the insured shallby-laws provided,
on,for the tenof when called todays,neglect personally anyspace pay

or assessment either class of the risk of thepremium upon property,
the shall be till ison the same but ifcompany suspended,policy paid;

assessment,the insured shall refuse to the directors termi-any maypay
same,nate the notice thereof in either orby giving writing, personally

mail, insured;to the such termination of theby risk shall notprovided
note,affect the of the or so far as dues.”validity policy, respects past

fire, 12, 1861,The insured was Oct. and noticeproperty destroyed by
defendants, 15,of the loss was the to the Oct. 1861.given by plaintiffs

The notice did not state that their covered otheranymortgage property,
stood,nor the value of the land on which the burned nor of thebuilding

other thebycoveredproperty mortgage.
Assessments made thewere in the name of A. and N.upon policy

McKean, and the defendants’ oncalled Dickey, who theagent occupied
but,insured, sum,a small he and toproperty refusedexcepting neglected

assessments,the thanmore three months before the Nofire. assess-pay
ment notified,made thewas nor were or calledagainst theyplaintiffs,

toupon pay any.
In to loss,the for a settlement theofreply madeplaintiffs’ application

20, 1862, theJan. defendants informed them that the holder ofDickey,
the had not made a loss charter,statement of in to thepolicy, conformity
and he hadthat to his assessments afor time beforeneglected pay long

fire, to,the often which the wasthough applied by policy suspended.
A nonsuit was ordered and the plaintiffs excepted.

Fellows, for the plaintiffs.

Chandler,Fowler & the defendants.for

Bell, C. J. The statement in the did not ren-erroneous application
der the void. The defect of thatpolicy was not class which arenders

and Itsincurably void. utmost effect was topolicy absolutely render
it voidable at the election of the Till then it remained farsocompany.

force,in as to be at confirmation,all times of orratification andcapable
confirmed, valid,when it was thenceforth as if no defect had ever existed

in it. error,The tomust be taken be of the and allaware ofcompany
it,the facts connected with since the in their ownwasprevious policy

show,Their own records or itdid should when was to ter-company.
minate, directors,and it then,when was in fact theWhendischarged.

1860,in toassented the transfer to and him to theDickey, by plaintiffs,
assented to themthey as aof validassignments subsisting policy, by

ratification,which itwere bound. This a and isthey was complete quite
too late for them to raise to its founded on trans-objections validity past
actions.
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held, that if is takenhas for insuranceIt been repeatedly application
facts,an the the omis­of insurance and he knowsanby company,agent

risk,to an statement relativeto state facts material the or erroneoussion
;thefacts, without fraudulent notto such avoid policywillany purpose,

be with the the Marshallthe will ofcharged knowledge agent.company
; Co.,27 N. H. 157­ Merchants Ins.v. Ins. v.Columbian Co. Campbell

35; Co., It is37 N. H. v. Union Ins. 40 N. H. 333. equallyClark­
theirfacts,reasonable to them with notice of whichcharge uponappear
as atownrccords, theto same andrelating especiallyparties property,
hadtransfers,of the directors’ to the thethe time assent previous policy

been long discharged.
that theIt is insisted this so towas never plaintiffspolicy assigned

assessments, andthat became members of the liable forthey company,
twoentitled to maintain this action. In of this pointspositionsupport

1st,: thethat a mean-are is an alienation withinnoturged mortgage
bethe a cannotof charter and and oftheby-laws;ing assignment policy

anda as to themade to so make him a ofmember company;mortgagee
the2d, that been the McKeans tothe Dickey,policy having assigned by

thisof for was exhausted.power assignment purpose
directors,of theThe effect and assent of the up­dependsassignment

of Underon the the charter and in the case.statedby-laws,provisions
settled, athatheld,these clauses it has been and it asis to be regarded

alienation,anis not cause a forfeiture.which will Shepherdmortgage
Co.,232;Co., H.,N. Ins.v. Ins. 38 v.Union Folsom Belknap

200;231; nu­Co.,H. H. andN. Rollins v. 25 N.30 Columbian Ins.
cases elsewhere.merous

ex­contract;common law an aAt of instrumentsassignee negotiable
of as­it,maintain no the hiscan action in nameupon exceptingcepted,

totothe is heldAnd this ruleor­iginal applycontracting party.signor,
and hisinsurance, toof in terms made the insuringthough partypolicies

But if theCo.,v. H.Rollins Ins. 25 N. 204.Columbianassigns.
him, as­themake a to to the debt todebtor thepromise assignee pay

Damrell.maintain an action in his name. v.ownmay Wigginsignee
Fuller,; 82; 23H. 75­ v. 3 N. H. Edson v.4 N. Currier Hodgdon,

191; ;27 Unionv. H. 273­ v.N. H. N.Thompson ShepherdEmery,
Co., N. H.88 238.Ins.

held,has, however, beenthe case of insurance itIn mutual companies
charter, tothe orthat, in absence in orof the by-laws, policyprovisions

com­effect, name, thean cannot recover in his ownthat thoughassignee
Co., N.30to theassent Folsom v. Ins.Belknappany assignment.

;241; Co., 88­ v.HillJessel v. Ins. 3 ShepherdH. Williamsburgh
Co., 3Co., 282; Ins.H. MutualIns. 38 N. Conover v.Union

H.,254; Co., 205.N.Rollins v. Ins. 25Denio Columbian
theof the law onis to rulean theThis manifestly generalexception

contract, limitedtheof the andfounded on the naturesubject, peculiar
theofof is not in some States.such and adoptedpowers companies,

350;Co., v. UnionBennettv. Merrimack Ins. 10 Cush.Phillips
127;175; Co.,Co., Cush.7 v. Middlesex Ins. 8Cush. LowellIns. ­­

28.Co., 8v. Ins. GrayLoring Manufacturers
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contract, that it is heldIt similar view of the nature of theis with a
directors,hasthat an to whom a been confirmed thebyassignee, policy

thean action the loss aftercannot maintain for any assign­policy,upon
ment, or of insured.if he has no theconveyance assignment property

Co., 200;Ins. 25 N. H.Rollins v. v.Columbian Peabody
Co.,Ins. 20 Barb. 339.Washington

But there is no doubt of the of a mutual insurance company,power
toa for that to a whom athatby by-law provide mortgagee,purpose,

as the ratifiedis collateral have tosecurity,policy assigned may policy
directors, shallhim the assent of the and that he thenceforth have allby

inthe of the assmed. It was so held v.Rollins Co­expresslyrights
Co., N. 201. alumbian Ins. 25 H. Under such theby-law, mortgagee

him,and the a suit in hisratified to mayassignee, having policy bring
name,own and is to be and in all as thetreatedregarded respects party

Co., 393;assured. New 8 Cush.v. Ins.England PhillipsKingsley
Co., 350;v. Merrimack Ins. 10 Cush. Ins.Rollins v. Columbian

Co., ub. Co., 1 506.v. Cambden Ins. Dutch.sup.; Flannagan
Co., was,The case of Rollins v. in the facts involvedColumbian Ins.

in this much like the Like this the charter madequestion, present. pro­
alienation,vision for cases of a that awhile declared mort­only by-law

him, him,have the to ratified to with allgagee might policy assigned
the of the assured. The had a andrights original mortgage,plaintiff
an collateral,of the as was to inwhich assented theassignment policy
usual held, here,the directors. Itform was as we hold thatby the

forfeiture;not anwas alienation within the charter to cause amortgage
valid,but that the was well authorized and thatby-law and the mortga­

directors, assured,.the assent of theby became the thegee, mem­party
ber of the and entitled to the in hismaintain action own name.company,

aSuch deliberate decision will not be Itoverruled mustincidentally.
court,stand until the a discussion of theupon very question involved

it,in shall find cause to it.overrule In the case of v. Un-Shepherd
Co., 237,ion Ins. 38 N. H. there was no occasion to consider of theseany

no decision,toquestions, the of the ordisposition question topropriety
acast doubt it. On the it cited atupon was muchcontrary, length,

and its doctrines and relied In the case ofapproved upon. Shepherd
Co.,v. Union Ins. the was the assured. Heplaintiff afterwardsoriginal

Concord,his to the Bank asassigned in collateral secu-policy Savings
them,for a note which he butrity owed the of theassignment policy

had not assented to arose,been nor ratified the directors. A lossby
notices andwere suits both andgiven, theby Sav-brought Shepherd

ItBank. was that theshown insuredings wasproperty subsequently
Caldwell,to no wasof which notice to themortgaged given company.

case,It was held in to Rollins’ that the Bankconformity couldSavings
a name,not maintain suit in their own but the action must be in the

assured;name of the and that a not anwas alien-original mortgage
ation within that clause of the charter that if thewhich provided prop-

should inbe alienated Iterty the should be void.any way waspolicy
contended that under the 16th section of the same recitedby-laws, —the

case,in this the title of insured shall beany changed byproperty—when
YOL. XLY. 3
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sale, otherwise,or the void,shall be andmortgage, policy thereupon
that the to Caldwell defeated the It was admittedmortgage policy.
that if the had that if theby-law insured should beprovided property

void, bound;the should be the would be butmortgaged policy parties
it was held that the used did not or im­language naturally necessarily

that a would be such of title until after aport fore­mortgage change
conditions,closure. There is no better settled than that thatprinciple

to or divest estates or are to be construed.go destroy rights, strictly
Commonwealth, &c., 76;Lazarus v. 5 Pick. Emerson v. Simpson,

follows, that,43 N. H. 475. It no means because a beforeby mortgage
title,aforeclosure is not of underwhich the 16th willchange by-law

avoid the the of the to apolicy, assignment policy maymortgagee
not be assented to and ratified the so as to the as­by company, give

of thethe assured. It is the ofsignee rights original changecompleted
foreclosure, which, ratified,title and if not theby avoidsmortgage pol­

a title,The execution of is an inchoate ofbut oricy. mortgage change
alienation, result,the first often to that but the execution of thestep

makes the a to whom the bemortgage mortgagee maygrantee policy
ratified. A liberal construction is to to the so far asbe given by-law,
it tends to the to their contracts and ac­allow parties shape agreements

to their mutual of which in this case there cancording understanding,
nobe doubt.

conclusion,There awould be little reason for to different sincecoming
the an insurance to madeallow be theby-laws byexpressly mortgagee

that theof the which do notindependent mortgagor, proves company
to interest of a andthe where isobject mortgagee;insuring property

collateral,and the is as one of themortgaged, existing policy assigned
other,of trustee for the formust in the nature be whateverparties things

himself;he the sum insured above is due torecover of what andmay
it must be indifference to the which of thea matter of company parties

the theis the trustee and member of while of thesecuritycompany;
the andthat he should be to whom thebyparty,mortgagee requires

ifnotices should The would be it wasbe poor securitypolicygiven.
of theto be the acts or whosedefeated neglects mortgagor,byliable

interest nominal.bemay merely
The to the as collater-in suit was by Dickey plaintiffs,assignedpolicy

date, §4,000for on thisal for his of the samesecurity prop-mortgage
lot. It is that the.and on and objectedanother house plaintiffs’erty,

insufficient,is because itof the the insurednotice of propertyburning
covered other nordid not state tíre fact that their mortgage property,

stood, which is said toland on thestate the value of the which building
$200, and thelot is stated to be build-.be The of the other$500. value

$1,500.on it insured forwasing
of the lost or dam-an account on oathThe propertyby-laws require

loss, the insuredat time of the whetherand of it thethe valueaged,
or insured inencumberedowner, byit was mortgage,was sole whether

known;fire, haveas far as but weof theoffice, and the causeotherany
the state-or which requiresthe charter by-laws,observed innothing

forlittle color sug-And there seems anyment here insisted on. very
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of fraud or unfairness in the omission. The amount insuredgestión
was due to the in toor if their was themplaintiffs, mortgage part paid,
and and to sue asthe entitled members ofDickey, they being parties
the must the loss and mustrecover whole hold whatevertheycompany,

themselves,was not due to as trustees for The defendants hadDickey.
debt,no interest in state of therelative to the orany question mortgage

the of thesufficiency security.
assessmentOne was made A. and N. McKean before the as-against

and one after. and hadwho of thesignment, Dickey, occupied charge
assessments,was called and to these moreproperty, upon neglected pay

than three months the fire. No assessment wasbefore made theagainst
of,nor were called to or notified as-everplaintiffs, they upon pay, any

sessment, shown,and no notice to the McKeans or to themwas request
is,to The claim that the 12th article of the the riskpay. by by-laws

of the on the became the of Dick-company bypolicy suspended neglect
to the assessments.ey The 16th that thepay by-law provides grantee,

or otherwise,alienee insured,or ofby themortgage, property having
the him, directors,to the assent of the onpolicy assigned by newgiving

shall all thehave and all thesecurity be to liabilities torights, subject
which the was or entitled.original subjectparty

It seems the of the assured that his should notclearly beright policy
notified, it,of anby assessment until he was ofsuspended non-payment

and The condition of an to whom thepayment requested. assignee,
directors,was confirmed the bepolicy by would different andessentially

than that assured,worse of the if the risk of the couldoriginal company
terminated,be and his an assessmentsecurity hisdestroyed by against

and interest,notice to him when he have little or noassignor, given may
and a him,demand of of theof which can have no'payment assignee

A construction like this thewould defeat whole ofknowledge. object
the and seems to us inadmissible.assignment, entirely

As to failures to assessments before theany thepast pay assignment,
their assent to theby the thatcompany waive theassignment, provision

shall be if thepolicy assessments are notsuspended Hale v.paid.
Co.,Union Ins. 32 N. H. 295.

It is insisted that notice of the loss must be the as­bygiven original
sured, or rather the his Thisby stands on themortgagor, assignee.
same as that relative to the the risk. Toground of havesuspension
“all the of the the notice the mustrights beoriginal byparty” assignee

•as effectual as that theof it toassured. And understand be settledwe
that the aof insurerwith the assent of the createsassignment policy

and mutualnew relations and andbetween the the insur­rights assignee
er, which cannot afterwards be acts or of theby any neglectschanged

insured, a third theoriginal over which haveperson, injured mayparty
;no Co.,control. Tilton v. Ins. 1 405­ Traders’ Ins.Seld.Kingston

Robert,v. 404; Co.,Co. 9 Wend. Ins.Rollins v. Columbian 25
N. H. 205.

It is insisted that the debt andwhich this were as-property policy
to Association,secure was the Fundsigned of the Loan andproperty

action,therefore the all,if it can mustbe maintained at be prosecuted
in the names of association,the members of and not thethe by plaintiffs.
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"founded,not itBut think this well because is usual forwe position
to theactions on of insurance be in name of thebroughtpolicies agent,

broker, that the This is foundedor instead of of theprincipal. upon
362,on asmade to the or thePaley Agencypromise being agent.”

same rule is sec. a of"whereby Story,expressed policy(Agency 394,)
name,insurance is to be underwritten an in his ownbyprocured agent

concern,for the benefit of a or for whom it themayparticular person,
thereon in his own name for loss under thesuemayagent any occurring

contract,for he is as a direct to the and the under­treatedpolicy, party
him,” ibid, 161;109,loss to 2writer undertakes to the sec. Stor.pay

400; 332;Noble, East.Jur. sec. v. 13 v.Eq. Usparicha Sargent
;283; Horncastle,Morris, B. & 1 & P. 323­3 Ald. v. B.Wolf

; ;Wood, Boardman,13 Mass. 339­ Davis 12 Mass. 80­Ward v. v.
73;Cotheal, 2Ins. 7Co. v. Wend. Parker v. Beasley,Jefferson

426; Oliverson, 485;M. & 2 M. & ProtectionS. v. S.Hagedorn
; Co.,Wilson,Ins. Co. v. 6 New Ins.Ohio St. 553­ Cobb v. England

6 case of192. And this was and in theGray principle adopted applied
fire, Co.,a 25 H.in v. Ins. N.Goodall Newpolicy against England

169.
And because where a is one the charactermade topromise sustaining

trustee, trust,aof he and not the the tocestui is personque proper
it, Stanton, 445,the action Treat v. 14 or as it wasConn.bring upon

Robie, 205,held in 39 Me. the of aPierce v. where funds(4 Heath)
are ofassociation under the control andvoluntary put management

trustees, members,to some of itsand are loaned an action be main­may
tained in the name of the trustees. In the case the arepresent plaintiffs

estate,athe trustees of such association. The real withoutvoluntary
which,the transfer of the of the conferredwould haveassignment policy

trustees,to the as theno valuable was mortgaged plaintiffs, legalrights,
them, and the contractinterest was in made the consent of the di­by

rectors, them. were made the members of thewas with They thereby
and not the whole theinsurance of members of the Loanbodycompany,

Association, and were in theFund entitledthey consequence only parties
Co.,case of loss.to an action in Blanchard v. Atlantic Ins. 33bring

; Co.,Ins. N. H. 22.N. H. 9­ v. 25Nevins Rockingham
aside.Nonsuit set

Hodgman & al.R. Daniel RichardsHorace v.

law, injuryirreparable appears,at and no aplaintiffsthe has not been establishedWhere title
lands;equity trespass injunctiona anagainstin to or for to re-suit will not lie for relief

it, ata in aid of a suit law.strain continuance of unless it be

bill,a andThis is bill in was heard answerwhichequity upon proofs,
the facts of the court.and in thesufficiently appear opinion

forWadleigh, plaintiff.


