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should,will, tothe of the the course becertainty facealleged appear upon
will, notcrave of set out the and that itoyer the it record aver oughtupon

to be of indefinite-because it is and reasonvoid inoperative byproved,
ness and and a would thedemurrer referuncertainty, questionproperly
to the court.

If the ofdefect out fact on theof matter of notgrows apparent fape
will,the it should be set on and soout the matter of factoyer alleged

as to fact,afford an to the conclusion.controvert the oropportunity deny

Dudley.Ladd v.

The exemptionhomestead act apply day January,does not to contracts made on the 1st of
1852, onlybut to those made that day.after

Judgment 1853,was on a May, hy Dudleyrecovered note dated Butsigned and one Robinson.
appearedit given by Dudley,that this note was previously givenfor notes oftwo one

directly plaintiff Palmer,them plain-to the and the other to one he endorsed to thewhich
tiff, 2,1852.Januaryand both dated before exemptionHeld that didthe homestead not
apply Dudley,in this case thoughin favor of it would in of Robinson.favor

persons uponWhen theytwo state the stand that have aexamined certain record or memo-
randum, havingand thereby,refreshed their recollection are able to to a certainswear date

therein, date,disagreementioned regardbut in to the the record or memorandum becomes
material to isshow which correct.

levya land,When of an properlyexecution is upon possessionmade ofand seizure aud the
by creditor,laud is delivered the officer theto aud properlythe execution and return are re-

corded, and the for redemptiontime has expired, may bring entrythe creditor his ofwrit
any entry uponwithout further the land.
may note,Whatever be the relations original parties yetbetween the anto accommodation

inputwhen the note is incirculation the anyusual course of business it likestands other
date,note and takes effect from its and exemption applythe homestead does not in favor of

note, 2, 1852,maker priorthe of the if it January thoughwas dated it mayto not have
putbeen in day.circulation till thatafter

it any purchaserJior would make thedifference if of orig-said note for value thatitknew was
inally an note.accommodation

aThis was writ of to arecover tract land inof Brentwood.entry
the issue, statement,With the defendant filed a brief that thegeneral

homestead;tract landof described in said hiswrit is that on thefamily
October, 1861,of land,8th in full of said with hisbeing possession
children, homestead,wife and as Leavitt,his Nath’l K. a sheriffdeputy

of said ancounty, execution recovered the BankGranite Statehaving by
him, Term, 1861, saidand about to executionagainst April levybeing

defendant, writ,on the lands of the in saidthe tract describedembracing
sheriff,said defendant made to cause asaid to home-application deputy

therein, elect,stead assuch defendant be and offto setmight appraised
hounds, §500,metes and innot to theby valueexceeding agreeably

statute, &c., saidand sheriff’caused said tract described in saiddeputy
writ beto set off and to as his homesteadsaid defendant familyassigned

law, defendant,in manner and form and said liis wifethebyprescribed
and asthen and tract hisfamily, ever since have said familyoccupied
homestead.
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in of himselfThe in a favor againstoffered evidenceplaintiff judgment
Term, 1861,Eobinson,the defendant Thomas recoveredand S. April

debt,1861, $17.81and$1012.90to on the 27th of forwit: April,
sworn6, 1861, wascost. Execution issued one of theMay appraisers

1861, of land25, and the return is of that TwodatedMay day. pieces
of Eobinson off and of land.Dudley’swere set three pieces

lands of Dud-The their return after theinappraisers say, describing
"■ dollars, and setwe same at of hundredthe the sum fiveley, appraised

off the same in satisfaction this execution.”ofpart
E. P.The ofofficer’s return states the name of one the. appraisers,

shows,The that swornEoberson. certificate of the theoath appraiser
P.was Eobinson. \Eliphalet

$36.33, feesThe fees of and the forthe officer amounted to include
on the lands of both debtors.levying

the execu-The not thatdefendant that the return does showobjected,
" 1861,125,tion was levied on land. It commences May appoint-any

sworn,”ed L.Gr. W. who was &c.
The return is satisfied.does for much the executionnot show how

itNor does to the creditor.show that deliveredwaspossession
oflands twoThe officer tax for on thehad no to his fees levyingright

in ordebtors one bill. to redeemEach debtor has the by payingright
himself,the from and no more.amount duetendering

theircourtThe and the officer to the pe-plaintiff thereupon presented
follows,facts, astition for toleave to amend his return theaccording

and moved that :the same bemay granted
14, 1861, insert the1. After the ss.words OctoberEocldngham,

extended: I haveof the nameddirection creditor within"Byfollowing
describ-the tracts land abovewithin the ofexecution five severalupon

that is toined the of the in manner say.”certificates following,appraisers
" in said re-Eoberson,”2. it occursthe name whereverBy changing

turn to the name "Eobinson.”
words, "tothe3. at the close of said returnBy followingadding

anddollars sixty-wit: for the and seventy-threesum of seven hundred
andcents, sum, hundred tenofseven ofthe balance said eightbeing

same,dollars, amount-theafter fees ofand levyingdeducting my charges
to cents.”dollars andthirty-six thirty-threeing

" andseizin4. I have deliveredafter the wordsBy pos-inserting
return,saidland,” thesession of said of near close ofdifferent parcels

" named.”words,the : to the withinviz creditorfollowing
said execu-5. of the as now enteredthe fees officerBy uponerasing

of ontion, : costsand follow the levyingthe followinginserting (Here
tothe lands of each those of Eobinson amountingdebtor onseparately,

$22.46, and on ofthose Dudley, $13.87.)
theamendments, time ofbecauseThe defendant to theobjected (1)

the debtor’s homestead.the it island had andredeeming (2)expired,
theThe not notified of proposeddefendant’s and minor children arewife

andhis feesthe ofamendment. itemsThe sheriff cannot sever(3)
of theThe andand fees chargesmake two bills.charges separate (4)

sub-to amend wassheriff are and But leave granted,excessive.illegal
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to the atdefendant’s to the of the court theandject exception, opinion
law term.

The defendant in his briefintroduced of the facts set forthevidence
statement. The in favor of the Granite Statewas renderedjudgment
Bank, Robinson,the atdefendant and Thomas theS.against Supreme

Court, 27, debt, A1861,Judicial costs.$9.41for and$777.02April
commenced, homestead,set off was a set and thefor off of aapplication

land described in the writ admitted Dud-set off as a homestead. It was
had a children,wife and of theley and that have been inthey possession

land thus set off. aAnd it that thus set off aswas contended land
homestead is not liable to be levied upon.

The was,to this defence that the debt occurredreply plaintiff’s pre-
vious to the of 1852.second'day January,

The examined,and defendantplaintiff were both and in theiragreed
statement, as to the of the after men-$500date note ofexcept

1847,tioned. In $350,Ladd and to tak-May, hired advanced Dudley
his note for it. In the of first ofing latter or February,January,part

1852, Mr. $500,Ladd of Dr. anote ofpurchased signed byKittredge
Palmer,Dudley, order,to John R. or him.and endorsedpayable by

These notes he 1853,till about when the $350the time notekept May,
old,be note,would six when he on renew the andyears called toDudley

date,then Ladd a amount dueDudley that for the onnew note ofgave
notes,both Hehimself and T. Robinson.by S.signed subsequently
Ladd note,$300 on that ofwhich he said he had received Palmer.paid

Ladd’s was for the of thisbalance note.judgment
"Ladd I have no fix the date of the Palmer note.says minutes to

Cannot tell the exact time I let toldhave the money. DudleyKittredge
me he had a from that I examin-Palmer to secure note. havemortgage

records,ed the findand the date on to beof the recordmortgage Janua-
1, 1852. I think thery note dated on or beforewas Januaryprobably

1, 1852. In mind I fix the the record. recollection ismy date by My
refreshed that.”by

Mr. defendant,was called that hadfor the and testified he notDudley
the Palmer;note he it,to to find it.he had had but was unablegave
He had searched his house and for it. He recollects the note ofpapers

-Ladd,he$350 but it. The notecannot Palmer wasgave givenfind
2,January 1852. A in in 1853.note was renewal of both May,given

The 20,note date, 1853,shown is the and inter-$913.70same forMay
annually, signed by Robinson, "August 23,est andhimself and endorsed

1854, received 300.”
This note was the hisconsideration -that on which Ladd recoveredof

interest,3, 1859, $902.37,dated andon demandjudgment, May for
and on from Pal-cross examination thathe testified he had a mortgage

$1000, $500,mer to and the notesecure the anotheramount noteof
and ofwinch anLadd had. The Exeter Academyformer was to Phillips

earlier The Palmerdate. date,"I can’t fix the a before.yearperhaps
was for hisnot It wasdated before he thatnote_ had givenmortgage.

atI lookedaccommodation in inconsideration of this mortgage part.
records,the The notedeed,not the toat Palmer.which was given up
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and were of the same date. The note was not' dated beforemortgage
the I looked at the records a week and found the date.”mortgage; within

The of records,Deeds the book of which was ob-Register produced
to defendant, admitted,thejected by and and the defendant excepted.

It contained record of athe from Palmer to datedDudley,mortgage
1, 1852, 2,andJanuary recorded 1852.January

The court held that if the note of to Palmer dated beforewasDudley
1852,the 2d of it for Palmer’s accommoda-January wasthough given

tion, a note and andto inDudleymortgage being given exchange,
it notwas discounted the for Dr. for somethough by plaintiff Kittredge

weeks'after, debt;there was no that ifvalid homestead as thatagainst
execution,the note on which the and were founded wasjudgment, levy

made as a renewal of the notes of and it to re-$300 $500 was be
as debt,the same and there asgarded wasno valid homestead againstright

note,the renewed the of of the security,notwithstanding change form
different,one note two, andinstead of the date and amountbeing given

the last Robinson as instead of Palmer’s endorsementsigned by surety
notes;on one of the old that of thethe be amended in eitherlevy par-might
to,ticulars amended,and a and made aobjected it was valid levybeing

title; and that the officer returned that he had deliveredgood having
seizin of the off,set it was not toproperty any entrynecessary byprove
the on the demanded to all which the defendant ex-plaintiff premises;
cepted.

A verdict was taken consent for the and the ofby plaintiff, questions
law in the case were reserved.arising

Small, for defendant.

forStickney, plaintiff.

Sargent, J. In this case no is made the validi-question concerning
of the set-off defendant,to thety of his homestead the inin premises

the Thisquestion execution in favor of the Bank.upon Granite State
set off would be as all debts contracted after the homesteadgood against
law went into effect. But the claims that his debt contract-wasplaintiff
ed to the hencewhen the homestead effect. Andprior day law took
that there is no as his debt.exemption against

One of beenthe notes held admitted tois havebyoriginal plaintiff
time, theto that ofbut was made as to the dategiven prior question

note,other the one for as to wheth-$500. The evidence was conflicting
this 1, 2,er note the ver-was dated or But1852.January January

assumed,dict under thetaken consent for the it is to bebybeing plaintiff,
instructions 1st.that the found it to Januaryhave been datedgiven, jury

"thelaw, 476,Section 5 of thatthe homestead S.Comp. provides
onof this shall not renderedextend toprovisions chapter any judgment

contract 1852,made orany the first ofday January, judgmentbefore
wife,”rendered hison note or andexecuted theany debtorbymortgage

Now,&o. if the beenaffirmative of the law had generalprovisions
lim-time,without limitation as to and thisany were the provisiononly
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law,or the be no doubtiting of the there wouldrestricting operation
that the homestead and be force aswould take effect in againstexemption
all contracts this is notmade on the ButJanuary,first of 1852.day
the fact. law,The affirmative insteadof the of being general,provisions
are limited toas time.

"Section 1 of theof the same thelaw that homesteadfamilyprovides
head of each salé onshall and orbe from attachmentfamily levyexempt

execution on action accru­any causerendered on ofany anyjudgment
1852,”since firstthe of &c. Thereing A. D.day beingJanuary,

law,in the force untilitaffirmative of the whichnothing provisions gives
the first of in theday there can be negative pro­after January, nothing

vision as contained the5,in sec. the onwhich can make law effectual
first of withday In order to have consistentJanuary. been perfectly
each other, section 1 fromshould have the homesteadfamilyexempted
attachment and or renderedsale, on onlevy, execution any judgment

on¡on cause of action orany the first of January,or since dayaccruing
if the first section is,itremains as section should havethe 5th provided
that the laAvshould not on con­extend to rendered anyany judgment
tract made on or before sectionsthe first of As the t\A'0day January.
are Avritten the first the affirma­of out. But asday AvasleftJanuary
tive of the laAv homestead all con­provisions for a asonly againstprOAÚde
tracts made since the holdfirst Avemust of courseJanuary,da3>--of
that these do Thenot a made thatto contract onproAÚ'sions day.apply

of the court on thatruling aauis correct.thereforepoint
The book of records was Both testified inadmitted.properly parties

relation to the date of the in and bothnote had examined.thequestion,
record to ascertain the date of the from Palmer to Dudley,mortgage
which was tosaid bear andthe same date the note in hav-of question,

both thus examined anding the record in to this date refreshedrelation
their recollections both but onethereby, they testify, disagree;they
SAvearsthat as shown this Avasdated therecord the Palmerby mortgage

and record,the other that datedfirst, as shown it Avas thethe sameby
second ofday swear thishad both undertaken toJanuary. byThey
record record,and showed, theas to Avhatthe andyet disagreed record

note,thus admitted of thebeing both to the trueby shoAV dateparties
became material to sIioav AvhichAvasright.

The two notes which the action Averewere cause oforiginalplaintiff’s
dated, therefore,both took effect.before the laAvhomestead exemption

Baií these had the amountnotes been taken and a new note forup, given
both,of theand instead of ofPalmer’s indorsement on the origi­larger
notes,nal thinkAve itRobinson has the neAvnote as stillsurety,signed

debt,must be but the oldas the of as adebt not neAvregarded Dudley,
one, and doesthe same debt as before. That the homestead exemption

43,not Foss,exist a 42 N. H.in such case in v.is settled Strahan
Robinson,and thecases oncited. But it exist in of suretywould favor

this note.
Nor does it make notedifference that this was original^,any 8500

as Palmer hadPalmer,between anand accommodation note.Dudley
himself, anditraised the thereon of Dr.money by indorsingKittredge
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date,the samewithin about a month of its had theplaintiff, purchased
Now,of said an accommo-however the fact that this wasEdttredge.

dation note theeffected the note or a suit it as betweenhavemight upon
cited,Notes, 190, cases yetProm. sec.original parties, Story .and

othervalue,when the note likeinto other hands for it stands anypasses
note and differencetakes effect from its date. it makeNor does any

note;that the knew that it anwas accommodationpurchaser originally
it is in evenhis hands Andsuchgood notwithstanding knowledge.

after,he it such knowl-have it became due withmaythough purchased
Notes,that sec.alone is no defence to the note. Prom.edge, Story’s

194. ofThis note would interest and the statutedraw from its date
date,a belimitations would be bar in six its and it wouldfromyears

terms,treated in all like andother note of the same dateanyrespects
after it in circulation.was put

think allow-We the amendments to the return were properlyofficer’s
toed. There inwas sufficient the return to amend by, enoughoriginal

thatshow all the of the statute beenhadrequirements compliedprobably
with. This would be sufficient to authorize the amendments even Avhere

not thethird had an interest after the which waspersons acquired levy,
291;case here. v. 10 N. H. v.Whitten Smith Knight,Varney,

in20 N. H. 17. There is of timeno on account of theobjection lapse
Bowman, orthis case. v. 39 the wifeN. H. 393. Nor haveAvery

since at the timechildren the nor hadanyacquired rights levy, they any
toas the claim. The is as to theonly rightagainst plaintiff’s question

asamend the return between the and on that questionoriginal parties,
is Northere no doubt. can the that no wasobjection entry by plaintiff

off,after the set prevail.proved
The seizin and inofficer delivered of thepossession questionpremises

setoff, return,time ofto the at the the as the officer’sbyplaintiff appears
return,such hadand the that he receiveduponplaintiff acknowledged

andseizin and the execution and return are re­such possession, properly
efec.,corded, and the statute that all interest insuch debtor’sprovides

real estate shall the as all if thesuch bypass levy pro­against persons
all the returnare and is recorded on or before theregular, levyceedings

12;Statutes, 195,Revised 11 andof the execution. secs.ch.day
. off,lands are and501­ When set and seizinS. pos­Comp, properly

land,session to creditor the and the isthe wholegiven upon perfected
execution,a and return the cred­record of the this mustby proper give

done, ofitor without to his writ entry.the furtherany thing bringright,
on the verdict.Judgment


