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theIn to estates of deceased law expresslyinsolvent persons,respect
commencedthat no action the administrator shall beprovides against

review; buta ofor actionsafter decree of insolvency,prosecuted except
al­andthat the of action to the commissionerscause bemay presented
ofdecreelowed, time of thewith the costs of action at theany pending’

170,Statutes, 8, sec.161, ch.Rev. ch. sec. S. 8;)insolvency: (C.
insol­that, ofand it has after the decreeunder this statute been decided

thehad of claimsthe commissioners exclusivevency, againstcognizance
estate, wasthe in a suit the deceased pend­and that court which against

theat determinethe time of had nothe decree tojurisdictionlongering
action, it, its discontinuance.merits of the or to order of exceptany disposition

466, coun­defendant’sPar­ v. 23 N. H. citedker byBadger,
this, the sameacts, likesel. Under the former which were substantially

385, v.Allen, N. H.v. 4 Edesdecisions were made. Clendennin
Durkee, 460, counsel.N. defendant’sAdm’r. 8 H. also cited by

true, in makes no objection,It is that if the administrator comes and
decree, tothe actionof such allowsor butby proceedplea suggestion

as'the courtinasmuchto it could not be collaterallyjudgment, impeached,
Dunn,the cause and v.had ofgeneral jurisdiction parties: Lyford

81; taken or32 N. the been byH. but in that case had objection plea
but mustfurtherthe suit could not have been prosecuted,suggestion,

have abated.
then, underthat in the case before us the ward was guar-Assuming,

stated, weit is not soreason ofby insanity, although expresslydianship
think the suit must be discontinued.

v. Uberto Bowen.BollesJesse

the the is eonelusivedefendant,left a true of writreturn that he has withThe sheriff’s copy
defeatingthe infor of the suit whichSnd cannot be contradictedthe purposeupon parties,

againstis an the officer for a false re-actionbut thesuch return is made; remedy by
turn.

Entry, aon mortgage.Writ of
writ,of thea in the service inin abatement defectDefendant pleaded

$500, thea clause of ad damnumthis, the writ contained —and—that
clause. Thecontained no suchto defendantsaid writof givencopy

demurrer, and defendant filedthedemurred, court sustainedtheplaintiff
court,the and theis andallowed bywhich signedbill ofthis exceptions,

abatement, to bereturn, inwrit, mayand plea printed,)officer’s (not
of bill.as thistobe referred part

Woodward, for defendant.

read-not make service bythe officer he doesThe statute requires (if
writ, to leaveof the oran attestedto the defendantto give copying,)

194, 2.sec.of Stat.usual abode. Comp. chap.at hissuch placecopy
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words,There can one the If itbe but to “attestedmeaning copy”
substance,fails form,of as in to bein words as words of likewellmerely

the it to be a the defendantfails If theoriginal, bycopy. writing given
the officer is not a theservice of the writ of themaking copy original,

service,officer makes and shouldno the writ abate.
11,Sections 10 of of theand 198 case ofStat.chap. Comp. (also

Osborne, case,v. 28 N. thisH. are to becauseBerry inapplicable279,)
section 10 of said that the court and on mo­justices,chapter provides
tion, case,”order an amendment such to all“in themay any referring

ismentioned before and in the same section. But this a casethings
that amended,cannot be sections 11 do nottherefore said 10 and and
cannot apply.

The case 42 553,of Adams v. N. H. rested the 4thuponWiggins,
sec. 194,of Stat.,of and is thereforechap. Comp. inapplicable.

The use of an ad ofdamnum in a is thewrit coeval with writentry
itself, and writ,'should be considered as a material the and es-ofpart

so in a foreclosure of a inpecially Avhichthe is con-mortgage judgment
ditional. 208,Stat. 11.sec.Comp. chap.

Faulhner,Wheeler & for plaintiff.

Bellows, J. As between the the the isreturn of sheriff con-parties,
clusive returned;all matters material to bebe and cannot contra-upon
dicted such orby bail, endorsers,their or others,orparties byprivies,
whose or liabilities are the suit.rights upondependant

The a sheriff,for false return is suitremedy the and notby against by
the in suchwhich return is made.defeating Lewis v.proceedings

Blair, ;1 Davis, ;N. H. 68­ Ash,Brown 9 N.v. H. 76­ v.Angier
N.26 H. 99, cited; 9;casesand N.Messer v. 20 H. HallBailey,

v. 11 N. H. 516. This last case is likemuch theTenney, present.
In a suit a debtor,bond for the ease and-relief of a theupon de­poor

was that the debtor had oathtaken the and toprescribed by l^w;fence
it,notice of theprove the sheriff’s return that he hadapplication, upon

left a creditor, introduced,true theAvith Avas thecopy Avhereupon plain­
itself,tiff officer,offered to the theby certified that itprove bycopy

to be the of instead ofpurported Samuel Stevens Lemuelapplication
Stevens, as in the but it was decided that the return of theoriginal;
officer, cases,as in other was conclusive.

debtor,In the case of a summons left a his and es-with when goods
-attached, return,tate are defendantthe is not the butby mayestopped

record,cause the to be become thesummons enrolled and of andpart
may plead Swett,then defect in 4 N.the the summons. Nelson v.
H. 256.

The aof leftreason for the distinction this case and thatbetween copy
stated;the that is a distinction inby officer is not but it is thereobvious

this, court,thethat in is of forthe former case the summons the process
hand,Avhile, the iswhich the not on otherofficer is the copyresponsible,

made of he ishim and is his act for the aaTícIicorrectnessby responsible.
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But es-it,be now wellwhatever the reasons the isfor distinctionmay
tablished.

If, then, of the writit the return that a trueofficer’sby copyappears
defendant, suit,leftwas with the and the excep-it is conclusive in this

tions are overruled.

Merrill v. Plainfield.

inferences, in theStrictly ought not statedspeaking, arguments, to beor or matters of law
bill, though not denied inpleading, if in theyand the be taken as admittedstated will not

answer, yet plain-replication, thethoughand in not in thethe stated the answer and denied
them, conclu-on thesetiff if in the factswill not be held to have admitted either cash which

denied, by anor avoidedthey properlysions are founded and from arewhich drawn are
allegation of facts.new

selectmen, thatinwho have actedproperly pay money to or thoseA town cannot vote to its
prosecutionsresistingcapacity, damages by criminalfor and them incosts sustained

check-list; money thusandbrought against refusing theuponfor insert namesthem to
voted cannot be collected.

officer, petitioninjunction upon thegranted by and itsuponAn will be this court such town
town, paymentthe ofany and to forperson tax-payerof is a in liable be assessedwho such

sum,any part prevent payment money illegally voted.of such to the of so

Equity. B.Read,Merrill, SamuelIn Abel Ai Bryant,George
Duncan, Freeman, Isaac Westgate,W.C.George George Westgate,

Sullivan,Richards, Plainfield, ofsaidand all of in countyS.Cyrus
Plainfield, a mu-said county,inthe town ofyeomen, complain against

State, Albert S.the saidlaws ofestablished bynicipal corporation duly
Plainfield,Pierce, ofEaton, saidFarnam and C.J. OrraMorgan,

Smith,Plainfield, of saidand C.of said BenjaminSelectmenyeomen,
Plainfield,Plainfield, andof said say:Treasureryeoman,

Plainfield,of said dulyThat in .the for last annualwarrant the meeting
Plain-Hall, in saidinand holden at the Meriden Village,notified Town

:1863, wasMarch, the fifth articlefield, ofon the tenth dayTuesday,
Daniels,C. Cyrusthe Benjamin“To see if town will vote to indemnify

town, in theSmith, Rowell, of year eigh-and B. saidJohn Selectmen
andcoststheir reasonableteen hundred and and them charges,sixty, pay

diversofwhich have sustained on account prosecutionstheyexpenses
officialin theirthem for their when actingbrought against proceedings

as such Selectmen.”capacity
at theholdenarticle, dulyThat under this at said annual meeting,

Plainfield, theonHall, in Wednesday,Meriden saidTown in Village,
tenththeMarch, 1863, from Tuesday,eleventh of by adjournmentday

“Voted, That theMarch, 1863, Plainfield, Select-of ofsaid townday
dollars andsixty-onebe directed to the sum of five hundredmen pay

the suitscounsel, &c.,cents, infor defendingastwenty money paid
article,Daniels, Smith, Rowell, fifthand named in the prosecut-against

ofed in behalf the State.”


