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Albert Barton v. John P.G. Chellis.

mortgagedA. to ofWhere the to secure theplaintiff personal property payment sundry prom-
mortgaged goodsnotes and B. a theof other to the to secure ofA.,issory partplaintiff

mortgagessame ofsigned beingnotes, which were also B. —both said andrecorded,by duly
beingall the notes therein described —and afterwards creditors A. and B. attachedoffully

both of and the officer demanded of the an of the amountaccountparcels property, plaintiff
beingdue on each a anmortgage, Held,there demand for each: that account ofseparate

mortgagethe amount due each that thestatingon some of notes se-itself, without wereby
beingcured in aggregatethere no demand of amount dueboth, was the on bothsufficient;

mortgages.

defendant,This is an of the ofaction trover the coun-Sheriffagainst
of Sullivan.ty
The inmentioned the first count in the declarationproperty plaintiff’s

Barton, June,towas the on ofPeter the 24thbymortgaged plaintiff
1861, recorded,a deed of executed and made to se-by dulymortgage,
cure the Peter,of notes allof said of werepayment whichsundry fully
described.

The inmentioned the count in thesecond declara-property plaintiff’s
was, 1861,June,tion on the 27th of to the Mar-bymortgaged plaintiff

Barton, date,tin A. a deed of thatby also executed andmortgage duly
recorded, and to secure of the same innotes included the otherpart

which were also described.mortgage, fully
June, 1861,the Boardman,29th of A. D.On Francis aday deputy

defendant, Sullivan,of the then nowand sheriff of the ofcounty having
in his hands a ofin N. Adams,writ favor Daniel Adams and Daniel H.

said Barton, 29th,Martin A. Barton and said Peter dated Juneagainst
1861, and returnable to the then court,next Term saidof at-September
tached the mentioned in the first count of the saidproperty plaintiff’s
declaration ofas the said Peter Barton/ And theon thirdproperty day

1861, attached,of writ,said BoardmanJuly, the same theupon prop-
mentioned in declaration,the second count theerty of as theplaintiff’s

said Martin A. Barton.ofproperty
Martin A. 'Barton was a of Adams,Said member the firm of &Barton

member,of which said Daniel N. Adams thewas other and which was
1859,ondissolved the 18th of when a newday wasApril, partnership

formed, of which said Martin and saidthe Daniel H. Adams were the
members.

6, 1857, $200,The note dated March for mentioned in the first mort-
named, firstabove was the firm of &Barton Adams andgage signed by

Peter, 4th, 1859, 12th,said those 1859,and dated and Oct. men-May
intioned the same ofwere the second firm Barton &mortgage, bysigned

Peter,Adams and said and are the same in thenotes mentioned second
and to the amount of tho^e notes debtsthe secured bothmortgage, by
are the same.mortgages
25th, 1861,On said Boardman to de-delivered twoJuly plaintiff

one,in inmands attachment of the in thewriting, pnstating property
other,first and in inthe of the the secondmortgage, property mortgage,

and in each an the theaccount of. amount due ondemanding mortgage
the demand,described in such and theon the 30th ofupon property day
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oath, inthe rendered two accounts on eachsame'July, plaintiff stating
described, is,the the firstamount due on that onthe mortgage mortgage

§479.11,§1394.18, and on thethe second without aggregatestating
amount due on both.

was, at theThe whole amount of debt secured both saidby mortgages,
accounts, andof said dollarstime thirteen hundred ninety-fourrendering

cents, and no more.eighteen ($1394.18)
said mort-did not or tender the amount on theBoardmanSaid pay du£e

demanded,thereof, thehe,or nor did beforeany partgages, although
suit,this to of theof return thiscommencement any propertyplaintiff

dis-beenin his said But said Boardman havingdescribed declaration.
sheriff, thethefrom his office of said was bydeputy propertycharged

of the defend-delivered to Iiufus P. anotherdefendant Claggett, deputy
ofant, 2499sold the same to and virtue ofwho by chapterpursuant

State, accord-of this and said salethe Laws made his return ofPamphlet
to of saidthe chapter.ing provisions

Martinand of saidDaniel N. Daniel H. Adams were creditorsSaid
Barton, whichand attachmentA. Barton Peter and said writ of upon

their saidsued for the ofattachments were made was out recoverysaid
Boardman, theclaim, returned said toand was preceptduly by according

thereof.
aforesaid,shows, defence, theandThe defendant of the writby way

return, also theas andof said Boardman thereon hisbyshowndoings
said made asreturn of the sale of aforesaid.property

action, theIf, thison these facts the is entitled to maintainplaintiff
court,to or to beare be assessed the an auditorby appointeddamages

isit, to beand rendered otherwiseby judgment judgmentaccordingly,
the defendant.rendered for

Wait, for defendant.&Burke

been no other in made Board-­There could have the demandsobject by
case,the to tenderman, mentioned in than to enable him or the creditor

at­amount due enableto the the his To theplaintiff upon mortgages.
statute,such of thecreditor to make a tender is thetaching purpose

195, to be made.sec. the demandsStat. chap. authorizing(Comp. 18,)
410;; Gale, H.40 N. H. 33 N.v. 253­ Gilmore v.Page Ordway,

H.39 N. 292.Dunklee v. Gage,
asof well knownobjectthis was the the demands must have beenThat

he, then, render suchas fact could have Didto the been.-anyplaintiff
asuch ten-enable the officer to makean account as would or creditor

this, rendered in thesubmit that so far from the account was? Weder
inand creditorbest calculated to deceive the officerwhich waswayvery

due; to The wholeto the amount and defeat their purpose.regard
aofclaim reason$1394.18.of the wasamount plaintiff’s By por-only

be knownnotes two this could notof the securedtion being by mortgages
the officerofficer. The conclusion that byto the could be drawnonly

all,Barton, inrendered, -was,the accounts that there duefrom was
$1873.29, is, §1394.18 §479.11.that and
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faith, stated that his wholeTo acted in should havehave Bartongood
in the two ac-claim the the mentionedwas of two sumsonly larger

counts.
and ofcannot,The the objectaccounts rendered in view of purpose

therefore,statute, true, and, thebe offi-the in sense be said toany just
thecer entitled to hold the fromwas mortgage.dischargedproperty

all the in-for contended that hadplaintiff, givenCushing, plaintiff
itdemand,that and if more wantedformation was in each wasrequired

should have for.been asked

Bellows, is,TheJ. this case whether the accountsinonly question
the creditor,rendered to the rather the officerorby plaintiff attaching

the attachments of inthe were sufficient.making question,property
29,attachments,It that at ofthe time the one Juneappears being

1861, other,and the 3d of the same the a mort-July heldyear, plaintiff
Barton,of the articles named in the to securefirst count from Petergage

the of notes Bartonmade the said Peterpayment sundry bypromissory
others, alone;and which,and one made him atall of the timeby upon

;of the accounts there was $1394.18due and that he also heldrendering
another count,of the articles thedescribed in second and datedmortgage

27th, 1861,June made A.Martin Barton to secure the ofby payment
a of the notes included in theportion condition of the of Petermortgage
Barton, and Barton,which were also the said Martin A. and'signed by

account,which there due at the timewas ofupon the the sumrendering
$479.11,of as stated in said account.
The articles in the'first count were attached as the of Peterproperty

Barton, 1861,29th,June and those in the second count as the property
Barton, 3d,of 1861,Martin A. July and both on the same writ.

The were recorded tomortgages duly attachments,the and eachprior
contained a of the secured, dates,notes thedescription respectively giving
amounts, names the makersof and and when and thepayees, payable,

interest; short,kind of in notes,a full of sogiving such thatdescription
theof ofupon Martin A. Barton be seeninspection mortgage wouldit.

that the notes secured werethereby the ofalso included in mortgage
Peter Barton. Under these circumstances that thewe think accounts
were sufficient. The amounts time,stated were due at the and the
creditor would have no toright redeem either one alone without paying
the full amount stated in the account.

It is true that the whole sum less thansecured both wasby mortgages
the of accounts, and,the two the sum ac-aggregate theupon payment.of

due, bothtually still,,,would be the accountmortgages discharged; as.
rendered each true,is so se-and as the notesupon mortgage especially
cured were thedescribed in infully each so that the- creditormortgage,
exercise misled;of reasonable are of thecould not be we-diligence opin-
ion that neither offalse;account can thebe as within meaningregarded
the statute. notThat statute is its andin character shouldhighly penal
be extended constructionby to cases not within itsclearly provisions.
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380; 410;Gale,21 seeFarr v. N. H. 33 H.Gilmore v. N.Dudley,
Wendell,also N. H.v. 21 184.Belknap

atrue,accounts andBoth are we no reason for requiring-perceive
anythat ofstatement some the notes are bothsecured mortgages,by

for theathan statement that the othermore held still securitymortgagee
thethator the factsame demands unless beitby mortgage pledge; may

in behalf of a has attached theaccount is demanded creditor who prop-
both in the and bemay sup-secured sameerty by mortgages process,

case,aof suchdesirous the' amount due on both. Butpayingposed
itsthink, the notwas not statute and is withinby pro-contemplatedwe

asvisions, ado not feel in it such constructionand we justified giving
it.to embrace

theto isbe visited thisThe act severebydesigned specificallypenalty
one, notaccount, the a doesrender an or false andtofailure rendering

act, It thatother fraudulent be. ishowever itinclude may possibleany
a of the attachment of the in bothnotice mortgages,propertyby giving

ac-held, anan account of the amount all wasfor whichand demanding
Butwith the demand beenin accordance have necessary.mightcount

of dueand an account the amountthe notices were requiredhere separate
each, that was trulyand given.on

satisfied with of the cred-the better the result that theare remedyWe
the the severeimposing penaltyitor was upon mortgageewithoutample

and se-that the debtsecurity;his waswhole byof losing discharging
Barton, dis-of Peter also have fullythe which wouldemed by mortgage

As both the creditor mustother. were recordedthe mortgagescharged
fullhad betweento have of the true connectionknowledgebe deemed

fact, un-notice thethem, this constructive must accorded withand have
severe,was It be andwouldgrossly unjustthe creditor negligent.less

circumstances, to the of all andsecurity,these depriveunder mortgagee
ofconstruction the statute does not it.a fair requirethinkwe

isthe creditor record ofthat theby themortgages,It is chargedurged
of the'fact of the se-and not of the debtnotice mortgages,withonly

think, theas law the entire to re-; berequireswe mortgagebutemed
must be deemed notice of theto have whole. Shouldcorded, creditorthe

bethe omitted in the wemortgage recording,of apprehendthe condition
fatal, and re-be the same be said inmightthe would probablyomission

to the oath.spect
Judgment for Plaintiff.


