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money collected, after demand made ; see Revised Stat. ch. 178, sec.
115 (C. 8. 189, sec. 11.)

A similar doctrine is held in Massachusetts, Weston v. Ames, 10
Met. 247, where the court say that an officer is not bound to return into
court the money made on the execution, nor to look up the creditor, who
may be at a distance, and tender it to him, and, consequently, that a
cause of action does not accrue until a demand.

The reasons assigned for these decisions do not apply to the case of a
collector of taxes ; for it is clearly made his duty to seek out the various
public officers to whom payment 1s to be made, and pay over the money
he has collected, and the statute provisions making him lable to extent

. without previous notice imply distinctly that such is his duty.

In other jurisdictions it is held that a sheriff is not entitled to a previ-
ous demand before suit, for the money collected by him. Brewster v.
Van Ness, 18 Johns. 133 ; Dygert v. Crane, 1 Wend. 539 ; Junvin
v. Vandever, 3 Harring. 29. .

But, whatever may be the law in regard to a sheriff, we think that
when the times have arrived when he isrequired to pay the money col-
lected, it is his duty to do it without notice or request.

In the case before us, the times of payment are fixed by the warrant,
which requires the county tax to be paid Sept. 15, State tax Dec. 1,
and then payment to the selectmen in August and November, and the
balance in January ; and in respect to money collected in season to make
these payments, we hold it to be clearly his duty to pay it over. If not
all collected in season, then it was his duty to pay it in a reasonable
time after ; and what would be a reasonable time must depend upon the
circumstances of the case.

As no question is made on this point, it may be assumed that the
money was seasonably collected ; and if so, the exceptions should be
overruled, and there should be, on the verdict by the court,

Judgment for the plainivff.

Wizeiam N. PATrERSON v. JOHN PATTERSON.

A promissory note, given by the husband dirvectly to the wife for property received of her by
him after the marriage, but which was not held to her sole and separate use, is not binding
upon him.

THIS was an action of assumpsit, and was committed to a referee,
whose report, in substance, is as follows :

“I find due to the plaintiff, for board of his mother, Polly Patterson,
the wife of the defendant, for the fiftcen months before the date of the
writ, including all clothing furnished her, and all washing, and nursing,
the sum of $60.00. Plaintiff presents two notes, both dated March 1,
1856, and both together amounting at date, to $1535.96, purporting to
be signed by defendant and made payable to said Polly Patterson, wife
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of said John Patterson, or order, on demand, with interest annually.
They were both endorsed upon the back ¢“Polly Patterson,” and also,
““Pay to the order of William N. Patterson, T. Merryfield.”

These notes have never been in fact transferred or sold by Mrs. Pat-
terson, but they remain her property as they did before the endorsement,
and they are now sued, and the amount is sought to be recovered in this
suit, for her sole benefit. It appeared that Mrs. Patterson had been
married before she married the defendant, and had property of her own,
for which, after her marriage to defendant, he gave her his notes. These
notes were first given in 1844. In 1850, defendant went to California,
and before doing so he gave the plaintiff a power of attorney, making him
his general agent to transact his business in his absence, but giving him
no specific authority to sign or renew notes. Plaintiff also testified
that his father told him before leaving, that he wanted he should keep
these notes to Mrs. Patterson, renewed, as he meant to pay them if he
lived to return, and if he did not live, he did not want his wife injured ;
that, in pursuance of these directions, the plaintiff, in 1850, renewed the
two notes to his mother, signing his father’s name to them, they being
each for the amount of the former notes, with interest added.

Defendant remained in California only some two or three years, when
he returned and resumed his business as before he left. In 1856, the
plaintiff again renewed these notes, and gave these notes now in suit, for
the amount of the former notes and interest, and signed the defendant’s
name to them. Plaintiff testifies that he did this under and by virtue of
the direction which his father gave him before leaving for California,
and wnder and by virtue of the power of attorney ; that defendant, after
his return from California, never gave him any ordersor directions about
renewing these notes, and that the defendant, though about home and
living with his wife at the time and attending to his business, did not
know when the plaintiff renewed those notes, giving the present notes,
but that he was informed of it sometime during the summer after it was
done. It did not appear that plaintiff had ever signed any other notes
for his father when anthorized to do so, but those to his mother and some
to his sisters, which he had renewed in the same way, under similar in-
structions from his father, given before going to California, which notes
to the sisters have never been paid.

Upon these facts, I ruled that these notes were not recoverable in this
suit, to which ruling the plaintiff excepted. The other items in the plain-
tiff’s specification were withdrawn.

I, therefore, award that the plaintiff have and recover of the defendant
the sum of sixty dollars, damages, with interest thereon, from the date
of the writ, with costs of reference taxed at 8~————, and costs of court,
to be taxed by the court. If, upon the above facts, the plaintiff is en-
titled to recover said notes, then there is to be added to the above
amount of damages, said sum of $1535.96, with annual interest thereon
from March 1, 1856, and if the above facts are not conclusive upon the
question of the recovery of these notes, then such further facts as
may be necessary to settle that question, may be found in such way as
the parties may agree or the court may order.”
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Bryant, for plaintiff.
Felton, for defendant.

Brrrows,d. It appears from the report, that, at the time of her
marriage to defendant, Mrs. Patterson had some property, for which,
after the marriage, the husband gave his notes, payable to her, or her
order, on demand ; but it does not appear that she held this property to
her sole and separate use.

The notes were given in 1844, and were twice renewed, once in 1850,
and again in 1856, and both times by the plaintiff, the son of the de-
fendant, claiming to act as his father’s agent, under a power of attorney,
given in 1850, as the father was about-going to California, and mal-
ing his son his general agent to transact his business in his absence, ac-
companied by a verbal direction to the son to keep these mnotes re-.
newed.

The defendant returned in two or three years, and resumed his busi-
ness as before he left, and was at home attending to his business, when
the notes were renewed the second time, and without his knowledge, or
any other authority than what is stated above. The notes, payable as '
before to Mrs. Patterson, were afterwards endorsed by her, and this suit
brought for her benefit. Under these circumstances, we think, no recove-
ry can be had upon these notes. In the first place, we think the author-
ity of the agent expired by its own limitation, on the return of the de-
fendant from California; and that the verbal directions accompanying
the power of attorney are to be considered, not as a separate and distinct
authority, but merely as empowering the execution of the authority given
by that instrument. The agent’s authority, then, having expired, and
with the knowledge of the plaintiff, the notes so made are not binding
upon the defendant.

We are, also, of the opinion that the original note of the husband to
the wife must be regarded as invalid. At common law it is clearly so,
the hushand and wife being regarded in law as one person, and incapa-
ble of contracting with each other without the intervention of trustees.
2 Kent Com. 129; Chancey on Husband & Wife, 1; Burleigh v.
Coffin, 22 N. H. 124. In the latter case it was held that debts due
from -the husband to the wife before marriage were cancelled by the mar-
riage.

Nor do we perceive that the case is brought within any of the provis-
ions of our statutes which give a married woman power to contract as
sole. It does not appear that thé property for which the original note
was given was held by the wife to her sole and separate use ; or that the
case comes within any of the provisions which authorize her to act as if
sole. DBesides, the property was received by the husband, and the note
given in 1844, before the passage of the law of 1846 on which the plain-
tiff relies.

Even if it were otherwise, we are not prepared to hold that the hus-
band might make such a contract directly with his wife. As the ques-
tion, however, does not arise, we giveno opinion upon it.
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With these views, therefore, no recovery can be had upon the notes,
and there must be
Judgment on the Leport.

GranT v. DUrcin.

Where a declaration for breach of promise of marriage alleged that the defendant, on, &e,,
promised to marry the plaintiff on request, and that the plaintiff afterwards on the 20th
day of November, 1849, requested the defendant to marry her, and the summons merely
required the defendant to appear, &c., and answer in a plea of the case on contract for
breach of marriage promise with the plaintiff, when she was sole and unmarried in the year
1849: Held, that the summons did notgive to the defendant the same information which
the declaration gave more at large, nor contain the substance thereof, and that this was
sufficient cause to abate the writ.

Assumeste.  The declaration contained three special counts for breach
of promise to maxry. The defendant pleaded in abatement that the sum-
mons did not briefly give to the defendant the same information which
the declaration gave more at large, nor contain the substance thereof,
¢¢in that the declaration contains three counts, while the said summons
contains only one count ;” and also, in another particular, which suffi-
ciently appears from the opinion of the court. The plaintiff demurred
to this plea.

Ormesby, for plaintiff.
Fling & Hibbard, for defendant.

BarrrerT, J. It is unnecessary to decide whether the mere fact that
the ¢‘summons contains only one count,” while the declaration contains
several, would of itself be sufficient reason for the abatement of the writ,
for here a substantial part of the first count of the declaration is omitted
in the summons. That count alleges that the defendant, on, &c., pfom-
ised to marry the plaintiff upon request, and that she requested him
thereafterwards on the 20th of November, 1849, to marry her, &ec.,
and the summons, which merely requires the defendant to appear, &c.,
and answer, &c., in a plea of the case on contract, for breach of mar-
riage promise with theplaintiff when she was sole and unmarried in theyear
1849, by no means gives to the defendant the same information which
the declaration gives more at large, nor contains the substance of it. The
case, therefore, differs from Adams v. Weggin, 42 N. H. 554, where
the variance between the writ and the summons was in a particular held
to be mere matter of form. Pitman v. Perkins, 28 N. H. 94 ; Smith
v. Butler, 25 N. H. 528 ; Rogers v. Farnham, 25 N. H. 512. Upon
the demurrer, therefore, there must be

Judgment for the defendant that the writ abate.




