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ofonetoWhether, lease, and a notice quit byin case of aany joint
theatthelessors, wholethe at-his electionthe tenant not give upmight

to holdto betime he not requiredthe that oughtappointed, upon ground
thethe thatare ofa as wewe need not now opinionpart only, enquire,
theterminatenotice to of lessors will ordinarilyone severalquit by only

lease as his share.only respects
no-trustees, theandIn the lessors werethe case of Doe v. Chaplin,

cestuifour, also theand bytice to thewas three out ofquit bysigned
491, the.Cuthell, East,seem; 5in v.trust as it would and Rightque

executors, of whom onlytwothreelessor was byoriginal represented
made, eitherinnotice; tobethe and no distinction was attemptedsigned

trustees. Whethercase, lessors merelythe that the wereupon ground
decide.made, now toit isin a be notnecessarycase distinction couldany

it de-when wasto the noticeThe fact that did notthe defendant object
Butler, itof butthe authoritylivered be evidence ofmight prima facie

such authority.was the want ofliable to be rebutted by showing
immaterial whetherthat it isIt is the counselcontended by plaintiff’s

notice,assented to the pro-one of the towas shown not haveplaintiffs
Butler to obtainhe of Mr. possessionvided assented to the employment

the de-oftrue, and still asof the bedesired and this may partpremises,
the notice. Withfence of assent toit would to show wantbe competent

ad-wasviews,these of of assenttherefore, think the wantevidencewe
missible.

Pettingill v. Butterfield.

belonging to the beforedid the in action wifeAt common law the husband not hold choses
life.marriage duringhe recover them herunless and his wife

claim,a of his suchenoughIt is not that the commence suit in the life-timehusband wifeupon
judgment inrecoverin in to his he mustbut, order to the chose actionreduce possession,

her life-time.
die,in theaction,and chose wifependingif an action husband wife for suchTherefore, by

may,notwithstanding death,herjudgment,abates; hetbesuit but if obtain subsequentthey
judgment.execution maintain an action of debt on suchissue or

“that married womansec. which2312, 1, everyWhether the statute of 1860, provideschap.
allhusband,otherinterference or control propertyshall hold her free from theuse,to own

gift, orsuchgiven, her,to conveyance,inherited or providedconveyedby, bequeathed,
tohusband,”of thepledge the appliesor ofis not occasioned by propertybequest, payment

marriage,hersuch woman beforeowned quaere.byproperty
thebut, whenevera soleabates the death ofan action plaintiff;Technically uponspeaking,

the suit andrevivecome in andthe administrator ofcause of action survives, mayplaintiff
the same.prosecute

9,defendant, dated MayAssumpsit thenote ofon the promissory
order, after-whoor1859, §224.00, to Temple,for Hepsabahpayable

of thisthe commencementsinceand has diedwards married the plaintiff,
name of thethein1861, and wassuit, 23d,which was Octoberbrought

and wife.plaintiff
theinto betweenenteredwasIt an contractthatappeared ante-nuptial
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it was5, 1860, whichand the bysaidplaintiff Hepsabah, September
andher soletothat she to holdshould after the continueagreed marriage

ause, interference,and free from his" control and promissoryseparate
to4, $500.00, and1860,note of the of for payableplaintiff, September

her, order, death, a mortgageor at withher the time of his together
insame;made andhim to to said note mortgagesecure the and holdby

sole; tothe same disposemanner as continued with the rightif she had
toto descendotherwise; thenthereof will or if she die intestateandby

surviveheirs, sole; that if sheher if aas she were withlegal provision
andhim her life widow-she should have the use of all his duringproperty

suit shemarried, thishood. and sinceafter this wereSoon the parties
died, 1861,23d, dulywas approv-a will whichdatedleaving September

10th, 1862,ed the she bequeathedcourt whichbyof Dec.by probate,
a directionlife,to her his withhusband the use of all her estate during

enforced, andthat giv-said his life bedebt should notmortgage during
death; andto her his giv-relatives to be aftering sundry paidlegacies

afterher to themsisters, immediatelyto toher be delivereding clothing
her decease.

mention, however, will,No the note in suit.made, the ofis in
It withof saidthat administration on the estate Hepsabah,appeared

annexed, Butterfield, hasthe will accept-to whowas David C.granted
trust,ed the and claims the note in question.

the suit can-thatcircumstances,Under these contendsthe defendant
thecourtand, the uponnot be this trial byprosecuted by uponplaintiff,

consideration, theissue, with pro-forthis is reservedgeneral question
behnaintained, thevision, that, cannotif it that the suitbe determined

forabate,same shall beheld,shall if then this case dischargedotherwise
further proceedings.

to reducecommenced, claimed theThe after the righttrialplaintiff,
do so.as he thenthe note it so farto and exercised mightpossession,

The this case were reserved.of inlawquestions arising

G. Y. for defendant.Sawyer,

to the note inI. The no title orhas rightJohnplaintiff, Pettengill,
2248,1860, P.4, 1860, pass-suit. The act of Laws ofJuly Pamphlet

note, to the marriage,ed after the date of the and effecttaking prior
secured it.wife, use, note, debt byto the and thethe to hergave separate

letter, thewithinThis the clearlywas to her withingivenproperty
allbarred ofwasthe act the husbandof act. virtue of thespirit, By

to reduce the note toright possession.
in-orthe incomeII. The will of the wife to the onlyplaintiffgives

the handsterest of the life. he can receive only throughnote Thisduring
note,the at theexecutor, ofof her Theas trustee of the fund. principal
If recovereddeath of the to thebe legacies.may required payplaintiff,

or, if thesuit,the thein this have legatees,whatby plaintiff security
atheirsthehaveis of thenot needed for theprincipal legacies,payment

come toit,wife, it everlaw of the to that willwho will be entitledthen
the willwithadministratortheir hands ? If it into of thethe handsgoes



June, v. BUTTERFIELD. 197PETTING-ILL1864.J

law, theannexed, or at havethe and the heirs securityplaintiff, legatees,
him ofbond;of for to the in-his administration the former the payment

tolife, the themterest his for the ofthe latter principalduring payment
at his decease.

suit,thisIII. lien in theIf it is the attachmenttonecessary preserve
tothe now comecourt the to the administrator of wifehave allowpower

not,in be allowed toand the the suit should notsuit. If pro-prosecute
recover,ceed in has toto favor of a who no merelyjudgment party right

attachment,for he had no tothe of the rightwhichpurpose preserving
make.

forA. W. Sawyer, plaintiff.

for his ownlav/,I. husband is entitled benefitUnder the common the
action, trusts, andreal,to in everyall his wife’s chattels speciesthings

reducedof her and tovested inwhether actuallypersonal property, pos­
action; ifsession, and heonlyor survivesbyor recoverablecontingent,

her, dies, to his heirs.and the Probate v. Cham­Judgeproperty goes
;3 N. H. 129­ 25 N. H. 342.berlain. v.Wells Tyler,

to inThe husband had he could reduce the notedone all toquestion
it, it,onhad action insistshe hispossession, upon prosecutingbrought

atrial, it to this isdeclares on that has reduced sufficienthe possession;
the this suit. Thereduction of the as for of reduc-purposespossession

action,husband, a istion of wife’s chose ininto aby primapossession
Estate,use. Wheat,of a to his Hand’s 5evidence conversionfacie

138.
is to all chosesA husband who his wife entitled her in ac­survives

tion, in his or not.whether reduced to life-time Whitakerpossession
.Whitaker,v. 6 112­John.

embraced,The in nor intended toII. note was not be em-question
braced, in Thethe embracedmarriage agreementmarriageagreement.

$500,ofher the note securedsave bynothing property, mortgage.of
to aNo statute of this has the common law asState promisso-changed

thenote while and was at thery of which wifegiven possessedsingle,
time of her no suchthere marriagemarriage, being agreement embracing

2342,1860, embracenote. The statute of does notchap. property
inherited,she had be-which in other thanwayacquired any by being

This aor to her. note defend-queathed, bywasgiven, conveyed given
ant for which she earned whilemoney single.

for this note was beenIII. The acquiredwhichmoney given having
her, sola, in contract or stat-dum not embracedby any marriagebeing

wife, hisute, it him andthe husband the to representa-goessurviving
; otherwise, 1860 embraceshold and that the ofsaytives if the court law

as :—note, will,the is followsthis then the relies whichplaintiff upon
husband,"First, unto John Petten-I and and devisebequeath mygive

estate,income, for and dur-use, and ofthe interest allgill, profits my
life,”his natural &c.ing

the toaction, actionof the court willIV. To permitprevent circuity
as inbe of inasmuchthe name thisto inprosecuted plaintiff,judgment
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createdevent, bythe liento this otherwisetheany proceeds plaintiff,go
fact, no debts —be-a there arethe attachment be lost—as matter ofmay

contract, ofsides, note and mortgageher estate under the themarriage
the$260, after$500, untilare and nonewhile the only payablelegacies

file suchhis The willhusband has used the estate life. plaintiffduring
andall debtsdirect, toa court with suretiesbond as the may payample

the of administration.expense
done,move, bemayif that justiceY. The will necessaryplaintiff

wasas note infar amended to that the questionthat the case be so show
clum,sola, andloaned, earnedthe hadfor which wifemoney personally

ex-the funeraldebts, theno husbandthat she died having paidleaving
above; contractthat the excess of her estate under the marriagepenses

$240.isthe legacies,
hisit eithersuch an in the noteThe has interest beingYI. plaintiff^

use, income,orit, inter-law, no theand statute orat common changing
will, andthe the he equi-the note under may legallyest of being plaintiff’s

cansuit to final The court belowthe pro-judgment.tably prosecute
in the note.of the if he haveinterest administrator anytect the

Sargent, her mar-suit to the wife beforeThe note in wasJ. given
andthe husbanda suit was itAfter bymarriage uponriage. brought

died, tothe husband now claimswife, this suit the wife andand pending
tothis actionsuit on the thathe has reduced choseinthe groundprosecute

it to hisact so reduceor that he somehis now bymaypossession,
possession.

"351, b., it is laid that the an abso­Litt. down isIn Coke marriage
ownof in in herof all chattels the wifelute personalgift possession
ac­not, but be inthe husband survive the wife or if theywhetherright,

contract, otherwise, shalltion, or the husbandas debts by obligation,
them, his isunless he and wife recover them.” It not enoughnot have

life-time, but,in in rder to reducea suit his wife’s ohe commencesthat
he in histo his mustin action recoverthe chose possession, judgment

; Am.227­ 1 Pl.Beamond v. Cro. Car. Ch.wife’s life-time. Long, (9
32, is action or contracts madeand it said that dioses inEd.) 31 where

husband, thatdo not to andbefore survive thewith the wife coverture
wife,same, hismust, the sue as administrator ofin to recoverhe order

ac­if, chose inthat, an action husband and wife for suchand bypending
die, abates,tion, if he may,the suit but obtainthe wife they judgment,

death, an ac­issue orher executionsubsequent supportnotwithstanding
of debt on suchtion judgment.

thePowell, 253,B. & a case like6. which wasv. C.ChecchiSo in
Abbott, J., in Lit."The doctrine laid down CokeC. says:present.

Here,351, b., has been received as in Hall.law Westminsteralways
husband,then, vested in the there no recoverythe debt was never being

He claim as herthe wife’s life-time. have another rep­in may personal
resentative, is at an end.”but this action

this cannot be statute ofcommon law suit maintained. Hoes ourAt
1860, 2342, to 1 "that everythis case? Sec.chap. apply provides

oruse,shall hold to her the interferenceown free frommarried woman
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husband, orcontrol of her bequeathed, given,all inherited by,property
notto, or is occa-her, bequest,suchconveyed conveyance, gift,provided

husband.” The notesioned or of the of theby payment pledge property
in does not toor itthe for which wasquestion, appearmoney given,

of in thishave been in either the waysobtained the wife specifiedby
provision.

not toBut there is statute thisanother reason thiswhy may apply
for,to,case. The is the of married wo-statute relates and made benefit

men, and care of theirsince have the to take ownthey property,right
contract,in whatever anbeforeway acquired bymarriage, ante-nuptiaí

1846,the law of it to furtherwould not seem makeby necessary provis-
ions in to the thus held the woman before mar-regard byproperty
riage.

It be of notthe statute I860 does meanmay doubtful whether simp-
that,this, shall be inheritedly when any by, bequeathed, given,property

to, woman, shall the heror hold same to ownmarried sheconveyed any
&c.,use, is,that that it relates to which shall thus comeonlyproperty

to thethe wife after The in case us anwife before made ante-marriage.
acontract in of her andrelation to as wellnuptial part property, might

fit,in it,relation to asthe whole of if she had seen but she did not it may
be doubtful so as is thus forwhether much not does not re-provided
main to of the law. Butthe common it is notsubject neces-provisions

to decide the ofthis because if law 1860 should heldsary be topoint,
to the in it not thedoes inapply question, thisproperty help plaintiff

suit. The wife died before the husband’s tohaving judgment, attempt
failed,thisreduce chose in action to his has and hepossession anything

can do to hisnow towards it so as to recoverreducing possession upon
it himself :s unavailing.

No amendment can be themade administrator to withallowing appear
the notbecause could be norpresent plaintiff, they canjoined,properly
the bewrit amended out namethe of the asby striking present plaintiff,
we have no orstatute rule such amendments. This actionauthorizing

But, case,must abate. as the ofcause action survives in this the admin-
of motion,istrator the as herwife on haverepresentative, may, leavelegal

action,to suit,and the andrevive the the same asappear inproseeute
other cases where the cause of action survives.

Blackstone, abatement, mentions,in of causes ofspeaking among
others, the :death of the and "For the death of eitherplaintiff, says party
is suit,at once an abatement of in actionsthe and aris-merely personal

delicto, defendant,ex for done or thecommitteding actually bywrongs
slander,as and is thatthe rule actio mor-trespass, battery, personalis

itur cum and it shall either ornever be revivedpersona, by against
'* *executors,the or other But in actions aris-representatives,

like,contractu,ex breach of and the where theing by promise, right
todescends the of and those thethe of defend-representatives plaintiff,

ant demand,have assets to answer the the suits shall abate bythough
the death of the revived or the exe-beyet, they may byparties, against
cutors, indeed, rather the than theactionsbeing, against property per-
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their testa-; thatin the same interestsson which the executors have now
hadtors before.”

that, ofin case9, 3, 11, 7,the 8 & ch. itW. sec. wasBy provided,
suit,not abate thedefendants, shallseveral or the death of oneplaintiffs

is saidAnd itif the cause of to the survivors.action survive or against
dies, suit, such448, that, the1 Pl. a soleCh. where pendingplaintiff

theabatement, the ofin todeath he and alludesmay pleaded provisions
F;Abatement, Pl. &9, 1act and as Bac. Ab. Saund.8 W. above.

2.Ev.
case,then, abates, because, in the nametheIn this suit though brought

hus-died, to theno survivedof two when the wifeyet rightplaintiffs,
ad-the wife’ssuit, survives toband to the but the onlyrightprosecute
asministrator, the in suitthe recover notewho has same now toright

the wife.and wife had in the life-time ofthe husband together
of186, 14; thatch. actionsRev. sec. S.Stats. (Comp. 481,) provides

actions,sheriffs,clausum,, trover, realactions againsttrespass quare
bonis, thenotaetions of and of de shall abate byejectment trespass

<fec., mannerin the sameof either but bedeath mayparty, prosecuted,
ad­actions, Andthe cause of survives. everyas other which lawby

in courtor anyministrator defend actionmay any pendingprosecute
deceased, lawthe in case the of .action does survive.cause byagainst

Stats, 161,ch. sec. 16.Rev.
means, &c., shallstatute it that actions ofAll our when says trespass,

it,abate, is, the or adminis-as Blaekstone that executornot expresses
it,andto come and the actiontrator shall have leave in revive prosecute

case, the death ofsame causein such the as in cases where the survives
all casesthe suit or action abates inthe Technicallyparty. speaking,

one, otherdeath is and in allthe of the where there butwith jdaintiff,
unless the cause to one or more of thecases survives surviving plaintiffs.

theabated, itthe suit or action has thus be revived byBut where may
So,to bills in byin of administrator in equity,the prosecute..coming

hisadministrator billthe death of the the bringsanalogy, plaintiff,upon
action,revivor, to the same asto the amountsof revive which appearing

in an action at law.to prosecute
stands, action and the willAs the case the will abate present plaintiff

thatcourt; to ef­but,should the wife’s administrator movethus out ofgo
suit. Thatfect, and and thehe be allowed to come inwill revive prosecute

evenof thethis suit cannot maintained in the namebe plaintiff,present
4action, v.to of is well settled. Jenkins Paige,avoid circuity Freyer,

Crouse,453; 1947; 13 Beecher v.Wend.Woodin v. Bagley,
306.Wend.

abates.Action


