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House of Reformation, or to such imprisonment as would have been
awarded if the act had not been passed.

The object of this enactment is readily seen in the provision for re-
manding incorrigible offenders, and nothing is suggested to our minds
as a satisfactory reason for omitting the alternative sentence.

The question,then, is, whether on kabeas corpus these judgments can
be examined.

If the police court had jurisdiction of the matter embraced in these
causes, this court will not, on ZAabeas corpus, revise the judgment.
State v. Towle, 42 N. H. 541, 2, 3; Ross & Riley’s case, 2 Pick.
166 ; and Riley’s case 2 do. 171 ; Adams v. Vose, 1 Gray, 51.

If, in such case, the proceedings are irregular or erroneous, the judg-
ment is voidable, and not void, and stands good until revised or an-
nulled in a proper proceeding instituted for that purpose; but when it
appears that the magistrate had no jurisdiction the proceedings are void,
and the respondent may be discharged upon habeas corpus. State v.
Towle, vefore cited ; Kellogg Ex parte, 6 Vt. 509 ; see also, State v.
Richmond, 6 N. H. 282; Burnham v. Stevens, 33 N. H. 247;
Hurst v. Smith, 1 Gray, 49, 50.

Liley’s case, 2 Pick. 171, was where there was a sentence for an ad-
ditional punishment, which was not rightly awarded, but the court held
that the remedy was by writ of error, and not by kabeas corpus.

In these cases the police court had jurisdiction to hear and determine
these complaints, and to sentence the respondents, and for any error or
irregularity in the sentence, the remedy must be by appeal and not by
habeas corpus.

This is clearly the doctrine of R2iley’s case, before cited, and within
the principles laid down in State v. Towle.

The same views would seem to apply also to the objection, if it be
one, that it is irregular to sentence offenders to the House of Reforma-
tion, during minority, instead of a definite and fixed period.

The result is, that, with these views, writs of habeas corpus in the
classes of cases considered by us would avail nothing, and are, there-
fore, denied.

Davip F. Brown v. JAMES SIIONS & AL.

‘Where one having theright to redeem mortgaged lands, tendered to the holder of the mort-
gage the full amount of the mortgage debt, which was refused, and afterwards brought his
bill in equity to redeem, held that the defendant was not entitled to interest after such ten-
der, although the bill at first omitted to offer payment of the mortgage debt, but was sub-
sequently amended for that purpose; it appearing that it was mevely a formal defect in the
Dbill.

In such case the holder of the mortgage, having unreasonably resisted the redemption, was re
quired to pay costs.
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‘Where the plaintiff had acquired from the mortgagor a portion of the mortgaged land, and af-
terwards the mortgagor sold several other parcels to other parties, it was decreed that the
plaintiff might redeem by paying to the mortgagee the amount so tendered and refused; and
then to have and retain a lien upon all the mortgaged lands, for the sum so paid and inter-
est thereon from the time of the tender, together with the sums paid by him for taxes to
preserve the estate.

And it was further decreed that the lands still held by the mortgagor being primarily charg-
ed, and then the parcels so sold, being charged in the inverse order of sales, that the owners
of such parcels should severally be permitted to redeem his or their parcel by paying to the
plaintiff the value thereof as ascertained by a Master, with interest, within one year; pay-
ments to be made in the order above named until the whole sum is paid; and if any such
owner shall fail to redeem his or their parcels as aforesaid, within the time limited for i,
then the right of redeeming such parcel shall be forever barred and foreclosed, and theland
accounted for at the aforesaid value upon said mortgage debt.

Tt was further decreed that the expenses of the plaintiff for counsel fees in this suit, and time
bestowed upon it by himself, are not to be added to the sum to be paid him for redemption,
and that, as between him and the defendants who were holders of the parcels so sold by the
mortgagor, no costs are to be allowed either way.

TH1s is a bill in equity and the facts sufficiently appear inthe opinion
of the Court. '

8. N. Bell, for plaintiff.
W. O. & 8. G. Clarke, for defendants.

Bzrrows, J. The substance of the bill is stated in this case report-
ed in 44 N. H. 475. The bill represents that the defendant Simons holds
a mortgage upon a tract of land in Manchester, sundry parcels of which,
subsequent to the making of this mortgage, were sold off by the mort-
gagor at various times and to different persons, and among them, a
paxrcel to one Chamberlain, whose title the plaintiff now holds ; that the
lands still held by the mortgagor and those sold by him since the sale to
Chamberlain are of value sufficient to pay off the entire mortgage debt
to the defendant Simons, without touching the parcel held by the plain-
tiff'; and in his bill which is against said Simons and the other grantees
of the mortgagor, the plaintiff prays that said Simons may first make
application of those various parcels of land to said mortgage debt before
calling upon the plaintiff; and he also offers to pay the amount now due
upon said mortgage ; and he prays also for general relief.

It appears, as alleged in the plaintiff's bill, that,in the autumn of 1859,
fixed in the Master’s Report at December 27th, 1859, the plaintiff ten-
dered to Simons the amount of his mortgage debt, being $1973.66,
which he, the said Simons, declined to receive, and which by an amend-
ment to his bill, the plaintiff still offered to pay ; and one question now
is, whether the defendant, Simons, is entitled to receive any interest up-
on said sum so due, and tendered by the plaintiff.

For aught we can see, the case stands upon the ordinary footing of a
tender of the amount due on a mortgage and a refusal to receive it. It
is true, that the bill as originally framed contained no offer to pay the
money, but that is to be regarded as a formal omission in the bill which
was supplied by the amendment, rather than a defect in the substance of
the plaintifi®s case ; especially as the amendment made no difference in

.
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the course of the defendant, Simons, who still continued to defend upon
other grounds.

The case before us, then, is substantially a case of a tender, by one
having a right to pay off the mortgage, of the whole amount due, and a
refusal to receive it upon grounds that have been persistently urged as a
defence, until the final decree, and which defence has heen found to be
invalid. Under these circumstances, we think, that, as respects the
plaintiff, the defendant, Simons, is not entitled to add interest to the
amount due at the time of the tender. Powell on Mortgages, 454 ; 2 P.
Wms. 378, Gylesv. Hall; 5 Dane Abr. ch. 171, art. 3, secs. 41, 42 ;
McNeil v. Call, 19 N. H. 418 ; Tucker v. Buffum, 16 Pick. 46.

As to the mode of administering relief, it would seem that it may be
done in proper cases by a sale of so much of the land as may be needed
to pay off the mortgage, or by ascertaining, by the aid of a Master, the
value of the several parcels, and providing for redemption of each by the
payment of the value as thus ascertained ; and we are inclined, in this
case, to decree that the plaintiff be permitted to redeem by paying to the
said Simons the amount due on his mortgage at the time of the tender,
by the fifteenth day of September next, being as found by the Master,
$1973.66 ; the plaintiff retaining a lien upon all the parcels of land in-
cluded in the mortgage and described in the Master’s report, for the pay-

ment of said sum of $1973.66
and interest upon it from the time of the tender to
the date of the report, Jan. 6, 1864, viz, - 535.84

together with the further sum paid by the plain-

tiff for taxes on the mortgaged property for the

preservation of the estate, being as found by the

Master, with interest to Jan. 6th, 1864, 234.07

being in all the sum of ‘ $2743.57

To this, plaintiff claims to add counsel fees and for his own time in
this suit, but the court is of the opinion that this claim should not be al-
lowed. :

The several parcels of land aré to stand charged with the payment of
that sum with interest thereon from this time until the time fixed for the
payment, in the order in which they stand in the Master’s report, viz:
The parcels still retained by the said Andrews being primarily charged,
and then the remaining parcels in the order in which they stand. The
payment is to be made within one year from the 18th day of Awugust,
1864 ; each of said owners being permitted to redeem his or their par-
cel of land by paying the value thereof as estumated in the report of the
Master, with interest from Jan. 6, 1864, until paid, commencing with
the parcels still held by said Andrews, and proceeding in the order’in
which they are set down, until the whole sum of $2743.57, is paid with
interest. And, upon such payment being made by any of such land own-
ers, his or their parcel shall stand fully discharged of said len, and the
owner entitled to a release accordingly from the plaintiff, and in default
of such payment within said term of one year by any of said owners,
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then his or their right to redeem shall be forever barred and foreclosed,
and the title to the parcel of land so held by him or them shall become
absolute in the plaintiff, to be applied at its value, estimated as afore-
said. The plaintiff to recover of the said Simons costs of this suit in-
cluding costs before the Master, and as between the plaintiff and the other
defendants no costs to be taxed either way.

The costs are allowed the plaintiff because it appears, that, before the
bill was filed, a tender of the full amount was made, and no good reason
was then or has since been assigned for refusing it. And, besides, a
tax title has been set up by Simons, acquired when he was in possession
and taking the rents and profits, and when it was his duty to take care
of the estate. Under these circumstances, we think, that defence ought
not to have been made, and, therefore, are disposed to tax the costs
against Simons. )

In Bean v. Brackett, 35 N. H. 84, it was held, that, on a petition
to redeem, the plaintiff, if he prevails, is entitled to costs, by the
statute.

‘When the mortgagor made a tender of the amount due before bringing
his bill, costs were refused to the mortgagee. Van Buren v. Olmstead,
5 Paige Ch. Rep. 9. When mortgagee males an unconscientious defence
1(1;3 will be made to pay costs. Sluev. Mankattan Company, 1 Paige

h. 81.

In Brockwey v. Wells, 1 Paige Ch. 617, the court say, if plaintiff
had before suit applied to the mortgagor to be allowed to redeem, and
was refused, and then he filed his bill and prevailed, the mortgagee ought
to pay costs. So it was held, in Detelen v. Sale, 7 Ves. 584, that im-
proper conduct will deprive a mortgagee of costs. See also, Harvey v.
Davis & al., 7 Johns. Ch. 40.

Upon these principles, we think, the mortgagee ought to pay the costs,
the court having the power to apportion the costs among the defendants
as if bills had been specially filed for that purpose. Grover v. Fresh, 9
Gill & Johnson, 280.

Loreer M. Usperpirr ». City or MANCHESTER.

Undex an act making towns liable for property destroyed by rioters, which provides that no
person shall be entitled to the benefits of the act if the destruotion of his property was caus-
ed by his illegal or improper conduect, the keeper of a drinking and gambling house, may
not be entitled to recover for property destroyed in such house, in & riot growing directly
out of a dispute there arising, concerning a gambling transaction, between the persons en-
gaged therein, although he was not personally engaged in such dispute or transaction.

Casg, founded on the act of July 15, 1854, * making cities and towns
Hable for damages caused by mobs or riots.” _ .
The following statement of facts was agreed upon by the parties:




