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laws of Maine, as against her husband’s creditors, still it is good until

avoided by them, Jones v. Bryant, 13 N. H. 57; andthe defendants,

instead of avoiding it by attachment or otherwise, or asserting a lien,

have, if they ever had any lien, expressly waived it by their contract

- with Mrs. Hill. As the only right of the defendants to refuse a trams-

for was dependent upon their alleged lien, we need not examine various
other questions that have been argued in this case. There must be judg-

ment on the verdict, and, according to the provisions of the case, an aud-

‘itor must be appointed to assess the damages.

Daxmer Erxms ». Samusr, M. Pacs, Asa T. EpgerrLy AND Da-
vip B. MERRILL.

Neither a mistake of arbitrators in desiding a question of law, nor ‘the procurement of am
award by the false and fraudulent testimony of a party, can be pleaded in a suit at law on
the submission bond. .

DrBT, on a submission bond, Page being principal, and the other de-
fendants sureties. Plea, the general issue, with a brief statement, that.
by the submission, the case was to be decided by the arbitrators on legal
principles, the same as if the trial were before a court and jury ; that the
award was not according to the submission, in this, that the arbitrators
did not decide the case on legal principles in the same manner as if the
trial bad been before a court and jury ; and that the award was procured
by the false and fraudulent testimony of the plaintiff before the ref-
erees. ‘

The question, whether the defence set forth in the brief statement was
open to all or either of the defendants in the present action, was re-
served.

B, A. Hibbard, for plaintiff.
1. A. Eastman, for defendants.

Dom, J. Wherethe object is to set aside an award for legal objec-
tions apparent on the face of it, this can be effected in a court of law.
Kyd on Awards, 327 ; 2 Gr. Ev. sec. 78 ; Prescott v. Fellows, 41 N.
H. 9. But the corruption or misconduct of arbitrators cannot be plead-
ed at law, but may be the ground of setting aside an award, upon mo-
tion, when the submission is made a rule of court, and wpon a bill in
equity in other cases. Fletcher v. Hubbard, 43 N. H. 58 ; 2 Gr. Ev.
sec. 18 3 Braddick v. Thompson, 8 BEast, 344; Wills v. Maccar-
mick, 2 Wils. 148 ; Riddel v. Sutton, 2 M. & P. 845; 2 Chit. 44.
That matters referved were not considered, should be shown to the court
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on application to set aside the award. Paull v. Poull, 2 Dowl. P. C.
8405 2 C. ¢ M. 235; 4 Tyr. 72.

To avoid an award on the ground of mistake of the arbitrator in a
matter of law, when the mistake does not appear upon the face of the
award, there should be a motion to set aside, or a bill in equity ; such a
question cannot go to the jury, nor arise upona plea. Price v. Jones,
2Y. &J.114. To avoid an award on the ground that the submission
was obtained by .fraud, application should be made to the court to set
aside the order. Sackett v. Owen, 2 Chit. 39. The court refused to
set aside an award or to stay proceedings on the ground that the arbitra-
tor had been imposed upon by false evidence of a witness who might have
been cross-examined before the arbitrator, especially when the award had
been made two terms before the application. .Prlmore v. Hood, 8 Scott,
182; 8 Dowl. P. C. 21; 3 Jur. 1153.

These authorities, and the whole current of decisions and practice in
jorisdictions where there are chancery courts with full equity powers,
show that the two points which the defendants wish to raise here, (1,)
that the arbitrators did not decide on legal principles, (2,) that the award
was procured by the false and friudulent testimony of the plaintiff, can-
not be determined by a jury,or raised by the pleadings in a suit at law.
If they are grounds of setting aside an award, they can only be inves-
tigated upon motion to set aside the award or upon bill in equity. The
anthorities are agreed, the practice is uniform, and the propriety of both
is manifest. If such questions could be raised in the manner proposed
by the defendants, as the whole merits of the case would be opened, there
would be substantially an appeal from the arbitrators to ajury in every
case ; whereas the great object of arbitration is to substitute referees for
ajury. To allow an appeal from the former to the latter would be ex-
pensive, inconvenient, and not contemplated by the parties at the time of
the submission. The defence set forth in the brief statement is not open
to either of the defendantsin this action.

Cose discharged.

Cyrint WHITNEY . Susay WaIINEY & A.

In o devise of an estate in lands to take effect in possession immediately upon the testator’s
death, words of survivorship are to be referred to the time of the testator’s death, unless a
different reference is provided. .

‘Where real estate was devised in fee to A. B. C. and D, ag tenants in common, with a provis-
ion, if either of the devisees *‘or more than one of them die,”” giving his or their share
¢to those that are living, to be divided equally among them;’’ and after the death of the
testator, A. died seized of the share devised to him, intestate, and without lineal descend-
ants; held, that the widow of A. was entitled to dower in his share, and, under the statutes
of this State, to one-half of the residue of such share in fee, although B. C. and D. were liv~
ing.




