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&Frink v. Buss and Trustee.Woodward

assignments, objection,Under our as-assigneeof it no to a creditor of thelaw is the that he is
signor.

Assignments, made to our are be sustained and carried into ef-laws,-when toconformably
andfect; for that the assent of all be until their dissent iscreditors willpurpose presumed

proved.
assignment,An a inState,citizen of this is situated madehere,whoseby mainlyproperty

good goodfaith and in the and valid andwith of our belaw, willconformity requirements
notwithstandingjurisdiction,inwill all his thisoperate the debtor ownupon property may

in some other State it be to thewhose to their ownproperty lawspolicy may proper-apply
jurisdiction,in that in to which latterty ours, in their conflict withpreference viewmay

rightsthe of their orprovisions law the of their citizens.

The defaulted,defendants been the electedprincipal having plaintiff
to thetry of the of the For thetrustee thequestion liability by jury.

other,of certain of in thislaw case and for nopurpose questionsraising
that,- 1861,it was on the 16th of the defendantsagreed, May, principal

Keene,at where resided and in athey were business as madepartners,
to the trustee all firmof the for thegeneral assignment property, pay-

therewith, trust,ment after the reasonable of the ofdeducting expenses
all the creditors in to theircopartnership equal proportions' respective
debts; each,and of all his individual there-for theproperty payment
with, after the trust,reasonable of of re-deducting the theirexpenses

debts,individual creditors inspective to theirequal proportion respective
residues,and for be,the thewith if of thepayment, there shouldany

creditors in to debts.copartnership equal theirproportions respective
This was executed to thisassignment duly the laws of Stateaccording
and was recorded in the Cheshire and also inof DeedsCounty Registry
the office of the Town Clerk of in Ver-inWindhamRockingham County
mont, and be referred to as of as-may of this case. thisvirtueBypart

the trustee tooksignment of thepossession property assigned, including
certain real estate in said which was the individualRockingham, prop-

Buss;of saiderty but he has not filed in of saidthe office the Clerk of
Windham of the or of theanyCounty copy assignment, inventory prop-

assignment;or list oferty the creditors to be theassigned, benefited by
nor has he executed bond to the Probate Court for said Windhamany

Keene,1861,the 27th ofCounty. On & ofOctober SawyerShelly
creditors of said commenced an action in Vermontcopartnership, against
the and of Buss in saiddefendants attached the real estateprincipal

before,At of &the time such attachment andRockingham. Shelly
1852,of No. ofSawyer knew the No. 18 of Act 12Actassignment.

1855, Vermont,1857,and 11Act No. of of the Laws ofPamphlet
all re-and other of to bestatutes that State mayrelating assignments

to be-ferred as this the of andof case. At time theparts assignment
fore, the of thetrustee held and still holds a of real estate prin-mortgage

toKeene, debt due him fromdefendants in them to secure acipal bygiven
firm,the at of theand the time of the the condition mort-assignment

had thebeen broken. The is a creditor ofgage copartnershipplaintiff
and his wasdebt accrued to the The trustee processprior assignment.

Pond, 3,served on said June 1861.
case,For the this the courtof the inof lawraising questionpurpose
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ruled thethat the was invalidpro against plaintiff,assignmentforma
and that the and thetrustee forwas thechargeable propertypersonal

of the real of saidproceeds assignment,estate received him virtueby by
Woodward,after withoutthe debts due him & butfrom Bussdeducting

Woodward, hadwhothe debts due other creditors of Buss &deducting
trustee, neces-assented or theto the before theserviceassignment upon

trusteeof the trustee as to thesary excepted.whichexpenses assignee;
theAnd taken from juryconsent of the cause wasby partiesthereupon

the same arefor the afterof the of law andsettlement questions arising;
determined, cause is stand for trial the prejudicethe to withoutby jury

socase,to either eitherfrom statement of fact in this if partyanyparty
elect; trialat theotherwise the is ortrustee to be chargeddischarged

case; and ifterna as the of the court shall be theopinion foregoingupon
to bethe is de-trustee is the for he isamount whichcharged chargeable

termined the unless the otherwiseby jury, agree.parties 'for theAnd of reservedthe law the case werequestions arising upon
determination the court.of whole

Woodward,and for plaintiff.Cushing

thefar as itthe execution of the so respectsassignment,Although
con­beenhavemaysigning, attesting, acknowledging, recording,and

of real es­theformable to the laws of Vermont torelating conveyance
atate, conveya notas this was it wouldyet voluntary assignment,

title to real in attachingthe estate the bonalegal Vermont against fide
of Ver­defendants, lawscreditors of the unless it conformed to all the

Adams, 18mont the v.to of Osbornsubjectrelating assignment.
;; 360, 362 McCor­Pick. Burrill on and245­ 361Assignments, pp.

theSullivant, ofWheaton, a creditormick v. 2 202. Pond was large
consid­The him and withoutdefendants. to wasconveyance voluntary

anthe of the such assignmenteration. As creditors assignors,against
18,8, Act No.is declared and void. Sec.consequentlyinoperative,

Laws, 1852.Vt.
Court, in thea to and CountyAs to the of bond the Probatefiling

thatoffice, &c., &c.,&c., hold thisClerk’s an we position,inventory,
tothe acts on every personseveral of Vermont these subjects require

theirseektheir for the of those whowithcomply provisions protection
caseVermont, thisin and location of the land in pointstherights assigned

toCourtfiled,the where the should be and the Probateout place copies
thebe done bymustthe should be and that as muchwhom bond given,
inthose residingasand out of Vermont byresidingassigneesassignors

Adams, ubiv.to effect transfer of estate.Vermont the real Osborn
; 360,on 361 and 362.Burrill Assignments,supra­

diametricallyThis is and is opposednotassignment general, specific,
thathold2, 1852, and therefore weto of sec. Act No. 18 ofwordevery
theis againstthe under the of voidstatutes Vermontassignment perse,

ofcreditors the defendants.
whereverIf the debtor’sfailed to all theassignment convey property,

isandsituated, it failed to ofthe statutes New Hampshire,withcomply
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471;therefore Tr.,void. Beard v. 11 H.Kimball & N. Rundlett
yTr., ;v. & Trs.,N. H.10 458­ Hurd & 10 N. H.v.Doyle Silsb­

; Bean,108­ Baker v. 25 H.N. 412.
At the time of the the case finds that Pond held a mort-assignment,

the condition of which had been Pond’s interest asgage, broken. mort-
him to foreclose andgagee not redeem. The of Pond asimpels duty

and foreclosure, and,trustee towas refrain from in case of fore-assignee
closure to redeem forby the benefit of creditors.any person, Now we
hold these :positions

I. That matter,one who undertakes to act forany others in any
cannot in the same matter Lawrence,act for himself. 3Whichcote v.

750;Jun. 6 626.Vesey Vesey,Exparte Lacey,
II. That a to shallany not be allowedhavingperson duty perform

to himself in a situation in his interest hisplace which and con-mayduty
flict. v. 31 &Broughton Law 587.Broughton, Eq.Eng.

Faulkner,&Wheeler for trustee.

Sargent, J. One of to the in this caseobjectionground assignment
is, that the defendants,a creditorwas of the and heldassignee principal
a of a of their to his Inmortgage secure debt. theportion property
statute of referred, that,Vermont to which we are there is a provision,
under State,the law of that athe shall not be credi-assignment assignee
tor of the or interested in the of theassignor, provisions assignment.

8 1852,Sec. of Act No. 18 of Vermont Laws. no suchWe have pro-
vision in our statute to But in this the al-Staterelating assignments.
most uniform is for the to select some creditor as as-practice assignor

and reason,no has been held thatsignee, ever invalid forassignment pro-
vided the in otherwas a suitable and toassignee respects proper person

theperform duties and execute the trust. see no to suchobjeetionWe
an more than there be in a creditorarrangement, any would appointing
of an administrator,estate as or the acreditor of as hisward guardian.
But in this State we the acreditor to administer an es-give right upon
tate, if no is from the in aadministrator relatives time.appointed given
Our statute the of is silent thissubjectupon assignments subject;upon
but, cases,from the rule in and thereasoning gen-analogous considering
eral State,in this and the ofwhen consider lawspractice weparticularly
1861, 2443, 1862, 2594, as-and of in amendment of ourpage page

laws, the court ofsignment to bond in therequiring pro-assignee give
bate and to there,settle his account and similarrequiring proceedings
there to those ain case of an administrator on the estate of deceased

think found-person, we it must be held that this is not wellobjection
ed.

It is also in the officethat this not recordedwasobjected assignment
Vt.,of the es-in certain realClerk WindhamCounty whereCounty,

tate of Act No. 18located,the 3 ofwas as is in sec.assignor provided
Vermont;1852, al-Laws,of andVermont inin relation to assignments

so that thethe did not ten afterexecute his daysbond withinassignee
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theof the to tbe court in district whereprobatemaking assignment,
located, No.of sec. 2 of Actsaid land was to theaccording provisions

1855, 1857,11 Vermont Laws.12 of and of sec. 2 of Act No. of
in thefounded, both these sectionsBut this is not becauseobjection well

bond, bethat this shallVermont Statutes which they require,provide
re-to court for the district in theexecuted the which assignorprobate

thatBut,sides. the in New provisionHampshire,assignor residing
com-case. Nor aof the laws of Vermont cannot to this wouldapply

laws, to re-the bethe inwith Vermont procuring assignmentpliance
have madein office of the Clerk ofcorded the WindhamCounty County,

is, the Ver-better than it because it will be seen bythe matter nowany
toState, are bein that which requiredmont laws that these assignments

recorded, and have nothus are ofonly assignments personal property,
18, 1852,is 1 Act. No. ofhere. It sec. ofprovided byapplication

Laws, that, deed,it be"in case realestateis shallVermont byassigned,
to the to theand recorded law convey-executed conformably relating

Now, no the estate in thisdeed of real wasance of real estate.” given
to the tocase, our statute in order title thewas passnor any required by

that there a lot of land to one ofThe finds island. case only belonging
Vermont, has attached &in which been Saw-by Shellythe assignors,

Keene, theof firm made the but itof creditors which assignment,yer,
suit has or that canthat this been terminated thosedoes not find plaintiffs

thisattachment. The real toobjectionhold said land their assign-by
land,be, to not that aas title this ofment in Vermont will copypassing

law,to thatfiled, their buthas ora bondit not been accordinggiven,
thein case not to deedbythe land this was executedconveyed assignee

thethe toand recorded to laws of Vermont relating convey-conformably
ance of real estate.

case,of hold in such acannot tell how the courts Vermont mayWe
made in andthat the Newwhether assignment, being Hampshire, being

estate,and shall beto the title to realsufficient here both personalpass
ato this land asto the title Newin Vermont convey againstgood

or theof the thatnotice assign-creditor assignment,havingHampshire
whatever,no effect there because notin another shall haveStatement

to of of And itthe their lawmade provisions assignments.according
case,to this hold.not the decision of which they mayis material way

land not held credi-to whether this will be byNor need we inquirestop
land,Buss, the of thethe of the to exclusion companytors of owner

creditors, iá a thehave attached it. there conflict betweenwho Where
States, a re-hold that all can bereasonablyof different we debtorlaws

and accordanceto in faith into do is make his goodquired assignment
the he and whereof the laws of in which livesthe Statewith provisions

nothis is do think that thethe of located. Wepart propertyprincipal
own,fact, other our andthat the law of some conflict withState may

the of a small tract of land sit-take from operation assignmentmay the.
State, to the instrument. Wein should be helduated such other vitiate

to thethat rather be effectthink would done by assignmentjustice giving
in The case of Bar-in on all the ourthis State jurisdiction.property

here, case412,H. aBean, 25 not as that wasker N. doesv. apply
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where the the debtor’s inwas to conveyinsufficientassignment property
State,this our arisesown No such here.laws.by question

here, a as­This court has held thatis the priorsettled policythat.it
thein a not transferunder willsignment lawbankruptcy proper­foreign

as a thety a creditor of is citizen ofthe whoagainst govern­bankrupt,
ment debt due.where the is situated or the Saunders v.property
Williams, ; H.H. 264. A5 N. 213­ 10 N.Sanderson v. Bradford,

notunder of another willprior the insolvent laws Stateassignment pre­
vail a here a creditor resi­attachment of effectsagainst subsequent by
dent Currier, fact,in N.this H. 237. But theState. Dalton v. 40
that this thus,court holds make the insolventdoes not laws ofprobably

orMassachusetts other within their ownvoid orany State inoperative
situated;jurisdiction the because wethere themayupon property give

topreference our own laws over situated within our own juris­property
diction and in favor of are creditors ofour own citizens who insolvents
thus in Massachusetts or other Neither wouldState.anyresiding any

that,such find,effect follow if the of should incourts Vermont order
to citizens,her own toprotect or enforce her own laws upon property

State,within that must the of ourthey disregard provisions assignment
laws,law,or insolvent and to their own where thegive preference pro­

visions of ofthe laws the two in coúflict.States bemay
This court now holds that when made to ourassignments, conformably

laws, effect; and,are to sustainedbe and carried into for that purpose,
it holds that the assent anof all creditors to such will bearrangement

theiruntil dissent ispresumed Fellows v. 43 N.proved. Greenleaf,
421. In this case all the creditors of the are to be taken toassignors
have assented to the & and thisShellyassignment, Sawyerexcept plain­
tiff Frink seekswho to the &avoid because Saw­Shellyassignment,

have to ofavail themselves some conflict betweenyer attempted supposed
the Vermont,of thislaws State and to the so far asavoid itassignment
affects a Buss,of land to in ThisVermont.piece belonging plaintiff
might settled,do to iswell wait until it whether and suc­Shelly Sawyer

Vermont;ceed in not,this in for if should thethen foun­attempt they
dation of his But iffails. and shouldexpectations suc­Shelly Sawyer
ceed Vermont,in their in it would no means follow that theattempt by

must sohere be void far as the in thisassignment jurisdictionproperty
concerned,is thus all other beand the creditors of the benefitdeprived

here, assented,of the to which have and to thethey benefitsassignment
entitled',of thuswhich have become somebecause otherthey creditor

toundertake avoid the in some othermay in itsassignment jurisdiction,
Alocated there. differentoperation makepropertyupon holding might

toit for a man make an shouldthat beutterly assignment va­impossible
lid he to ofif chanced own ever so small an amountanywhere, property
in Inother Massachusetts it has been held in Ironany State. Compa­

11,Tr.,v. & Pick. that an.Croade 15 made in Rhodeny assignment,
there,Island a there to also resident anddebtor soby residing parties-

there,wouldmade as allto be effectual in that State to hispass- property
Massachusetts,be soto his in but thatnot good pass propertypersonal

a creditor there hold such in Massachusetts an attach-bymight property
xly.vol. 22
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ment made to such an also Blake v.subsequent See Williamsassignment.
Adams, 245,Tr., So,& 6 Pick. 286. 18 Pick.­ in Osborn v.

the made valid the lawswhere was in Connecticut and was byassignment
State, there,and, ef­that order make itof between resident in toparties

Massachusetts,in tofectual lands the debtor deeded the assigneeupon
the be­land situated for of the the deedthe there purposes assignment,

Massachusetts,and recorded in ofexecuted with the lawsconformitying
that such in no considerationit was held another State wasassignment

Massachusetts, void,such in and that the asfor deed deed was against
attachment a Massachusetts. Soa creditor inbysubsequent residing

here,to anthat if we hold that in order to bewere assignment, good
situated,the im­all debtor’s it bemust whereverconvey property, might

tohim make a has infor valid even heassignment, though goodpossible
thatall our law of him.requiresfaith done

Tr.,held,it has 32In been &Vermont v. Painealready Hanford
442, that, when an is a citizen ofVt. madeordinarily, byassignment

State, situate,to take effect his butanother theremainly upon property
in Vermont and the is sufficienthaving property assignmentpersonal

made, Vermont,it thisit is will inpass personal thoughpropertywhere
to the formmade for in thatnot State.according required assignments

can be in the to theconveyedBut real estate andonly way according
located,the itof State where is there aformalities and bemay question,

the is to the re­the sufficient meetconveyance bywhether assignment
un­the law for real As weof estate in Vermont.conveyingquirements

laws, sealed,its executiontheir was sufficient. Itderstand was signed,
witnesses, andtwo delivered. It acknowl­witnessed wasby properly

in the clerk’swas town office in the where therecorded townandedged,
situated, as the of theestate law Vermont andreal was requires; assig­

this farof land. bein So thenee was assignment maypossession
a to real thatsufficient as deed estate in Theand State.conveygood

•tois as the the of all thewhether indescription assignmentonly question
&c.,and estate of is sufficient bydebtor’s every description,”"property

land,title this and the con­of to the to whetherthe laws Vermont pass
thinkand sufficient creditors there. itis valid Wesideration against

law, Vermont,at andbe common be inmay thoughgood probablymight
for,howeverthat thatcalled to decide maydo not feel question;we upon

that, State,debtor,a a andbe, think, where is citizen of thiswe who
here,is in ansituated faith mademainly assign­goodwhose property

creditors,all his in has andfor the benefit of which he carefullyment
law,all the of enti­with our he should berequirementsfully complied

of such as far asfull benefit law his here is concern­to thetled property
too also the toed, that his creditors have assented theand right, having

all theto have within the for theirStateproperty appliedassignment,
law,to of our thatthe and this result can­provisionsbenefit according

the to eitherbecause debtor chance holdbe defeated maynot property
real, State,otherin whose it toor some bemay applypolicypersonal

to their tothe within injurisdiction,their own laws property preference
view,ours, in of theirwhich their either conflict themay, with provisions

law, or of their citizens.the rights
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to case, therefore,the unlessof eitherAccording theprovisions party
shall elect triala theby jury,

beTrustee must discharged.

Elbridge Congregational SocietyClark v. First in Keene.

£n the in and a motion for a groundcase of issues new trial the thatawarded theequity, upon
governedagainstverdict is the court will be the andevidence, rulesordinarily by princi-

grantto in at and will alaw,such motions suits not new trial becauseples applied merely
weighingon the would have reached a result.the evidence court different

to set aThis is a bill in aside ofbroughtequity conveyance plaintiffs
lot theinterest in the of Keene,defendant inmeeting-house together

•with certain of land in addition thereto. The relief isstrips sought up-
the ofon that two of those land were included in the deedground strips

mistake,fraud, accident or and also the theby that deedupon ground
neverwas delivered.

taken,After answer filed and issues were theawarded onproofs ap-
were,thoseof the and issues thewhether deedplication plaintiff; (1)

delivered; a of landwas whether on the east ofstrip the(2) meeting-
fraud, mistake;house lot included in the deedwas accident or andby

a fraud,whether of said lot sonortherly was includedstrip lying(3) by
accident or mistake.

On trial these issues at 1863,the of Term. the found forApril jury
issue,the on the second that the on said lotthe east ofplaintiff wasstrip

fraud, mistake,included in the deed accident or and found for theby
issues;defendant on the other delivered,two that thefinding deed4was

fraud,and that said lotthe was not included acci-northerlystrip byof
dent or mistake.

issue,the moved for a trialdefendant new the secondThereupon upon
others,the that the toas that issueverdictground, among wasupon

evidence; this in factand includes all theagainst exception substantially
others.

The adduced at the trial and hasevidence was been examin-reported
ed, but to stateit is not it now as the of law suffi-necessary question

without.'ciently appears

for defendant.Cushing,

1. The the ofclause in Constitution ofNew Hampshire, Rights,(Bill
Article for the ofbeing waived.protection parties, maybe20,)

2. his bill inThe toby submits himselfplaintiff, filing chancery,
the ofrules and and his to in-waivesprinciples practice, rightchancery


