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Harvey Cooper George Newman.v.W. W.

Henry Harvey Cooper.Howard v. W.

writ,wentoneH., had aheintending againstan attach whomWhere officer to certain oxen of
control,H, his notifiedthey kept, having inthe barn of and there the oxento werewhere

H, them, at-them,. made a validthat then hadhe and inventoried held that heattached
thetachment of oxen.

debtor,then debt-in theto remainofficer,havingWhere an attached of a themcattle allowed
attach-possession debtor that theupon understanding and theor’s the between himself

subsist, against thetherebythat dissolved asment should still held the attachment was not
any havingdebtor or notice ofone these facts.

heput enquiry all such as wouldupon chargedWhere one is he is of factsto be with notice
by enquiry.have learned reasonable

it, purchaser andpurchase the takespowerA of a chattel from one no to sellwho has where
sale,it, claiming a thepossession it is of chattel.retains of under the conversion

only subject mortgage, his in one ofa a interestWhere debtor owns cows and both are totwo
exemptthem is attachment.from

debtoragainst property of themay personalmaintain trover an officer attachesA debtor who
attachment;exempt damage he can recoverby but if he has sustained no actuallaw from

and,mortgage,damages subjectonly; propertyand so to anominal where the attached is
attachment, is, creditor, legalby attaching has theafter the direction of the becomewho

themortgage, duly upon mortgage, proceedsand ofbyof the sold the officer the theowner
debt,sale, debt,being applied thatmortgage properly uponless than amount of the arethe

go mitigation damages.propertythe sum for the thus sold should in ofwhich was

thein foundof tbe facts these cases wereBy byagreement parties
court, and the of law were reserved.questions

Harvey Cooper George Newman.W. v. W.

trover, oxen, dat-The first of and the wasaction was for a writyoke
27,ed March 1862.

writ,sheriff, a An-The a received for serviceplaintiff, being deputy
Howard, 1861,6, re-and madedrew D. Towne dated Dec.v. Henry

thereon, that, 1861,7th,turn he two oxen as theon Dec. attached prop-
Howard, on Dec.of to a to thatoneerty Downing;subject mortgage

account; 25,that, Dec.12th he demanded of an DowningDowning
§33.91; that, 26th, hethe to be Dec.stated amount due that day

saidbe the of$33.93 the defendant who then claimed to ownertopaid
oxen.was the attached theThis return true ifmortgage. plaintiff

Howard,writsaid December said vs.On 7th of the plaintiff having
Howard, a ofto the of made personalwent with Towne barn schedule

claimed, to at­then, andthere, oxen,the intendedincludingproperty
a re­it torefusedtach said and Howard so getunderstandingproperty,

consentedthe but finallyand said removethey might property,eeipter,
attachment, neverbut thethat the oxen remain there under plaintiffmight

oftook barn from the actualthe oxen from the or personal possession
then23, TheHoward, 1861.them as usual till Dec.used plaintiffwho

Bliss, livedwhoonerode mile and made an withone-fourth agreement
the whichbarn, see toone-fourth the that Bliss should propertymile from

thebarn, see thatshouldthe to have attached in theclaimedplaintiff
otherthem, informshould anycattle were if Howard did not feedfed

attached,hadto that theofficer who come attach them plaintiffmight
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to theifthem, inform the happenedand should anything prop­plaintiff
the and under­Bliss a schedule ofThe propertyerty. gaveplaintiff

and, in some indefi­a of thethat to be property,stood Bliss was keeper
tohe refused re­sense, the samenite understood thing, althoughBliss

barn,towent the andan hour or two Blissthe Afterforceipt property.
to look after the at­had himthetold Howard that appointedplaintiff

first refused to doand atfor the Howard any­tached plaintiff,property
buttake the fi­it, Bliss he away,and told might propertyaboutthing

and Bliss went to the bairnof theto take carenally property,agreed
23, 1861,until Dec. whento after theabout lookevery propertyday

to barn and sold them3 miles the defendant’sthe oxenHoward drove
until, 1863,the of when he solddefendant, themto who kept spring

facts,ofthem he aware suchthe wasthem. defendantWhen bought
caused a ofas would havehe learned Dec. person ordinary(which 7th,)

oxen,thebefore to ascertainfurther buyingto make enquiriesprudence
attachment, and asuch asbythen under enquirywhether were per­they

made, havehe would learned all thecare have factsson wouldof ordinary
Keene;lived in the defendantThe lived incase.stated in this plaintiff

distant.Gfilsum10 miles
25th,Dec. when made out his ac-was DowningThe defendant present

defendant,to and he; then transferred carriedwascount the mortgage
to the thedelivered it sameKeene and Theday.the account to plaintiff,

had,the oxen and the defendant that hehe hadif repliedaskedplaintiff
that he had claim themanybut not inform the upondid plaintiff except

and the not that defendant hadthe plaintiff knowingmortgage:Downing
26th, to defendant’sclaim, on next Dec. wentthe day,other houseany
oxenand demanded the which the defendantand refus-$33.93himpaid

had some other claimthat he them.ed Plain-uponto statinggive up,
towhich defendant refused back$33.93tiff the ex-then demanded pay

would his claimrelinquishthat thecondition plaintiff uponcept upon
andto Keene the nextreturned the defendantdayoxen. The plaintiff

$33.93, the refused tothe which receive.tendered to him plaintiff April
plaintiff Howard,in v.1863, for Townewas for.judgment rendered

of$115.51, $69.88.unsatisfied die amountremains to Thewhich oxen
26,1861.$80,were Dec.worth

Harvey Cooper.Henry v.Howard W.

Howard,fortrover two cows.The second action was mentioned in
case, is the in that isthe case theplaintiffthe defend-plaintiff;foregoing

case,this; that found in thisof case are soant in the facts far as they
cows. TheThe owned twoare material. defendant made re-plaintiff

that,Howard, 7th, 1861,writ, v. Dec.turn on said Towne he attach-
inheifer, barn,a of acows, and lot certainhayed said aone tosubject

Comstock; 12, 1861,that, Dec. heto demanded of Comstockmortgage
account; that, not hean such account retained saidbeing given, prop-

26, 1861, whenhis until Dec. Comstockin him anerty custody gave
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;•that, 2,under Jan.account oath that $62.-50 was due on the mortgage
1862, he said $62.50.Comstockpaid

Plaintiff, concern-defendant, did, and understoodand Bliss agreed,
cows, did, concern-and understoodthe whating precisely they agreed,

Jan,untilthe oxen while the oxen remained in possession,ing plaintiff’s
1862, note2, Comstock, andwhen Comstock’sdefendant receivedpaid

Towne, the cowsas and of Towne tookof as up-mortgage agent agent
forthem,on the the thesold to statuteand providingmortgage according

$20, other $25.foreclosure of one for and the formortgages,
ain of TowneThe defendant and to the writ favormade annexed

the mort-statement of his in the thesale of property uponproceedings
ofreferred to as thewhich of the wasby partgage, agreement parties

case.

Faulkner,& forWheeler Cooper,

Lane, for Newman and Howard.

ifThere no ever or therewas valid attachment of the oxen perfected;
was, no the defendant thethere was one at the time boughtsubsisting

; Walker,Fales, 12 N.oxen. Dunklee v. N. v. H.5 H. 528­ Young
508.

an hasis no in who leftThere constructive of officerpossession goods
Small, 1them in the the debtor. v.ofpossession Pillsbury Appl.

435.
visible, substan­In sales of must be antherepersonal open,property

tial of as but the vendor. Clarkeverybodychange possession against
Morse, 236; Fuller,10 29 N. 128.v. N. H. Tilton v. H.

actualthere is on the the knowl­When no fraud ofpart purchaser,
must be the"of the intent of the vendor uponfraudulentedge proved

360;Dearborn, 19 N. H.vendee to avoid sale. v.the YoungSeavey
Walker, 12v. N. H. 508.

attachment,fromA of which arethe necessaries exemptmortgage
noranother no additional claims suchcreditor upon property;gives

hisa extend attach-can with otherof suchmortgage property,property
to He attach theable the may non-exemptedrights exempted property.

therethe himselfand secure any maypay surplusproperty, mortgage
theleft. In this a return of the sale ofbe case the officer made exempt-

writ, acts.on as of his officialed theproperty, apart
creditor,who himself thecannotA attaches inexempted putproperty,

of the andrelation of creditor and mortgage,double attaching assignee
life; if he com-necessaries ofthus last remnant of theaway thesweep

it,of intake, hold,attachment, must and virtuemences he justify byby
the debthis to of the towardssecure the avails payingpropertyattempt

in suit.
and with theto thethe he has noWithout attachment mortgage,right

andthe attachment mortgage,attachment he has so connectno toright
itof towardsoras to secure the value of the any partexempted property
northe law publicofother a fairdebt. Neitheranypaying application

will allow it.policy



[Cheshire,342 v. NEWMAN.COOPER

case, cows, sold for justin this the heifer and thethe haySuppose
and costs ofor even for to debtnot theenough, mortgageenough; pay

sacrificed,sale, he and histhethen debtor’s has been wrongfullyproperty
noth-benefit, the hasfamily of its use and and creditor gaineddeprived

towards his debt.ing paying
sold forcows, justof the heifer and theone the haySuppose, again,

sale, the creditorthe of thento debt and costsenough pay mortgage
debt, andhiswould receive the value of last cowthe towards satisfying

would take could not takewhat heindirectly directly.

aBartlett, showv. NewmanJ. The facts stated in Cooper
v. Blais­attachment of oxenvalid the the Huntingdonby plaintiff,

dell, 317; re­the2 H. and it material here whetherN. is not plaintiff
oxen tofor he allowed thetaineda ctual of ifthempossession throughBliss,

Howard, ofin the of it was the understandingremain possession upon
thesubsist, attach­both that the attachment was still to and therefore

not retainedment would not be defeated the fact that waspossessionby
the at­thatthe as or one noticeHoward any havingby plaintiff, against

Blake,v.had mude still Houstontachment been and was subsisting.
; Brown,116­ 43 H. As the defend­N. H. N. 292.43 Treadwell v.

time, the oxenwhetherant at the of the was uponpurchase put enquiry
ofattachment, all suchunder he is to be with noticewere then charged

Nute,as he would reasonable Nute v.facts have .learned by enquiry,
69; ; Swett, 31Moore,N. 32 N. H. 384­ v.41 H. Patten v. Warren
; thatH. and have learned not merelyN. 342­ such he wouldby enquiry

attached, betweenhad that it was thethe oxen been but understanding
remained, did, tothe and that the oxen as they subjectHowardplaintiff

attachment, them thethat as of forBliss was plain­the acting keeper
Walker,tiff, v.and that the attachment stillwas subsisting. Young

132;Sumner,508;H. 16 N. H.12 N. v. CarpenterChadbourne
the ofoxen40 N. H. 171. The defendantv. Cummings, purchased

them,attachment, sell andHoward, who, as had no tothis rightagainst
own, the attachment wasof and held them as Ms and astook possession

conversion, Noble,defendant, a v.the thisas wasvalid Hydeagainst
Rideout, 238, Twitch­499, v.H. Clark 39 N. H. Burnside13 N. v.

and392, this actionell, 43 the maintainN. H. for which mayplaintiff
in of oxen interest. Whit­recover the case the value the withpresent

13;Farwell, 194, There must in10 H. R. ch. 5.v. N. sec.S.ney
23,Dec.$80the for and interest fromthis case be forjudgment plaintiff

1861.
had thethe facts stated in Howard the defendantv.Upon Cooper,

Sanborn, 17,N. H.44to attach one v.cow only,right Greenleaf
;184, 2 the cowch. sec. and his attachment of other wrong­R. S. being

206;Keith, N.ful, 22 H. Summ­he is liable in this action: v.Walcott ­
543;Jarvis, 2;3 & Pick. Blan­B. B.ersett v. Long,8Woodbury v. ­

;; 2Davis, Me. 152­22 Pick. 44156­ v.chard v. WebberCoolidge,
; 244; takenTorts,sec. 2 Hill but as the642­ onGr. Ev. property

made theheld and the bysoon after sold underwas lawfully mortgage
asof the defendanthad into the handswhich comeregularlyplaintiff,
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488, 132,Towne, Gibbs, R. ch.for 24 N. H. S.v.Whittemoreagent
13, 16, 15, Ballou, N. H.184, 44secs. Hinds v.ch. sec.Id. (see

; Hill, to­of619­ 2 note the sale wentand the properlyproceeds294,)
132,the R. ch.wards debt of the S.of the plaintiff,payment mortgage

16,sec. the it should in ofsum for which sold mitigation damages.go
;361; 229­Fuller,Pierce v. 35 N. H.14 Pick. Felton v.Benjamin,

sold,sum,2 were wasGr. Ev. sec. 276. As the for which both cows
debt, the lastless than need notthe we examineconsiderably mortgage

ofcounsel. There is no evidencequestion suggested by the plaintiffs
sale, tothe value of the other than this or of actualcows any damage

the dateand the interest on the value of either cow from theplaintiff,
time, accrued,of the the titleconversion to when Towne’s mortgage

would than forbe no more nominal There must bedamages. judgment
the for nominalplaintiff damages.

Bigelow Joseph&Lanmon Nims a. v. Enos Pr. and Bancroft
Bancroft,and Amos Trs.

woman, lands,owning righta it,A married of indower her husband’s may properly convey
herself,promissory payablea equaland take note therefor to to the value of such estate.

promissory protectedSuch note bewill from her husband’s creditors.
woman,So, owning note,a married right promissoryin her own a by mortgage up-secured

estate, may estate,on the husband’s andsell release such interest in said and take a new
transaction,payable beingnote to herself. The husband,executed thewith assent of the

faith,goodand in impeached, advantagecannot be and no can accrue to the husband’s
by the use of the process.creditors trustee Until the husband shall exercise his marital

right reducingof promissory possession,such note to his the creditor is not entitled to exer-
cise it.

5, 1861,dated trustees,Writ February 6th,on theserved February
has1861. been rendered in favor of theJudgment plaintiffs against

the defendant.
disclosed, that,The trustees on the of 1861,19th Jan.day they pur-

chased of the thereon,defendant a lot of land and house situated in
Keene, onand the same inday therefor five notesgave part payment

each,$140for themselves to Mrs.signed by ofpayable wifeBigelow,
defendant, order,in one, two, four,three,the or ahd five years respec-

1,with interest aftertively, 1861.April
claimant,Mrs. as and thatBigelow appeared the trusteespleaded

not to notes,be for the 1st and 2ndought charged because she thatsays
1853, defendant,on the 1st of theJuly consideration,for aday valuable

Bennett,his note $151.70of to one Amosgave of saidfather Emily,
and Keene,secured the same on real inby estate amortgage being por-
tion of the same land to said trustees for which said notes toconveyed
said were of the consideration, and thatEmily the Amospart said about


