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this case.filed indemurrerus the we thecase overruleauthority given by
thean of nonUnder to the damnijicatus,issue be formed pleaupon

favor, astheirinin can the obtainedinterest offerplaintiff’s judgment
their measure of damages.

astreatedwasIt action ofthat at common law the replevinappears
local, theto where proper­and in thethe action was be countybrought

otherlocated,seized and bond andwas the was deliveredty proceedings
Holcomb,had. 4 45.Atkinson v. Cowen

bestatutes, regardedthis ofUnder our action may possiblyreplevin
us isaction beforehowever,as It that theis totransitory. enough say,

inelsewhere, are residentand could not be as bothright partiesbrought
indecidedthis this wasnoWe have whethercounty. pointknowledge

theofdeclarationthe in or Thesuit not.replevin countyHillsborough
havecase, and maywas thatdefective in judgmentplaintiffs manifestly

Noralone. wasthe for that reasonpassed against plaintiffsproperly
theto reversethis in the writ of errorraised necessarily broughtpoint

to decideundertake nowthat case. do notrendered in Wejudgment
or not.a in this Statethe be local actionwhetherquestion replevin

in the replevinIt us find that the renderedis for toenough judgment
substance, isand theandsuit in in formwascounty rightHillsborough

Bart­In Bell v.this on the bond.measure of in suitdamagesproper
haslett, who190, in7 N. H. court that the replevin,the say plaintiff

tohe isout cannot that requiredsued this complainwrongfully process
of return­of thethe value of the insteadpay having privilegeproperty

Simes,1; 31Fitts, 22 H. v.it v. N.Kendalling again. Claggett
N. H. 29.

default,case ofThe defendant has the to be inheard chancery,inright
this case.as inthe to beto amount recovered by plaintiffrightfully

na-in of a similarWhat in of casesbe shownmay damagesmitigation
inthe court Davisture has been Massachusettsconsidered in byrecently

Allen,als.,v. 306.& 3Harding

Benjamin Noyes Lucy Noyes.v.F. Leach and E.Samuel

the in 1855land wife and to her in theWhere was andform,ordinarypurchased by conveyed
mortgage givena anduse,not to her and note her thesole as forseparate by price,security

legalno whatever.have validity
toIn such case if the was assented the husband and he and claimedconveyance by acquired

aan in land court of ait,interest the of demand and de-refusal, willby equity,on proof
a mortgagethat and make valid tocree the husband wife secure the of thepayment

price.
inWhere the bill in been filed vacation and and a after-has demandfssaed,equity process

join givingbefore made the defendants to inwards, service,but with theupon security,
making of a itrefusal,of in case held suf-service that such demand waspurpose wasonly

ficient.
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This is a bill in F. Leachequity by Benjamin NoyesSamuelagainst
wife,and That,E. hisLucy on the ofNoyes, first day Septem-alleging:

ber, 1855,A. D. the said and one Lorenzo desir-CurrierLucy being
ous of of A. tract ofHorace a land in Enfieldpurchasing Stickney up-
on which the held a the to se-plaintiff made saidby Stickneymortgage
cure the of his tonotes the for aboutpayment promissory plaintiff
$500,00, it was the the said andbetween Currieragreed Lucyplaintiff,
and the said that the latter should the tract towholeStickney, convey
said Currier,should awho thereof to said and thatLucy, convey portion
the should toplaintiff surrender his said notes said Stick-up promissory

andney, that said should her of saidLucy partmortgage remaining
land to $500,00,the to a claimsecure of said of and thatplaintiff part
Currier should to himthe so to secure themortgage parcel conveyed rest
of said claim: That said made on saidwereconveyances accordingly

1855;first of orday but accident mistake the deed fromSeptember, by
form,to saidStickney was made in common and to her soleLucy not

and use and from the ofseparate free control and interference her hus-
:band That the said on the same to the a mort-Lucy day gave plaintiff
as she had togage of a of said land secure the foragreed part plaintiff

her of thepart as aforesaidpurchase money plaintiff having(said paid
the said $175,00;Horace for said and thebeingland,) plaintiff sup-
posed the said theand notes said toby bemortgage Lucygiven good
and valid and he to said the notes he soaccordingly gave up Stickney
held him andagainst took the notes of said and saidtheLucy, C.urrier
in lieu thereof: That said Currier has since his said notes and thepaid
said $100,00, $75,-has one of notes of butLucy her the other ofpaid
00, often the said has refused andto bothalthough requested Lucy pay;
of said defendants of saidhave denied the note andvalidity mortgage
and have refused to said and the arectify givemortgage plaintiff good
and valid that asare the note andvoid mort-mortgage; theyclaiming

of agage married woman.
The bill that the defendants be decreed to thetomayprays give plain-

;tiffs and valid note and or a deed of said ofgood landmortgage, piece
and also for relief.prays general

The of admits in heranswer E. the her ownNoyesLucy purchase by
of the land in and the sale her of a of it toright Cur-question, by part

;rier ofthat a the land fromthe then held mortgage Stickneyplaintiff
to Fifield,secure a onefrom not indebt dueoriginally plaintiff arising
any said thatfrom the of andway moneypurchase premises; plaintiff
said that shouldbetween themselves releaseStickney agreed plaintiff
his debt theto notes from defendant and saidand takeStickney, separate

therefor,Currier to to bethe same secured mort-byamount in payment
ofgages to saidthe held them which therespectively,parcels by Lucy

and assented,Currier accord-and and were executednotes mortgages
faith,that her iningly; the said executed good followingLucy papers

their form of and if herdirections as to the kind and papers necessary,
note law, were,and 'itin as is advisedwere she theyinvalidmortgage
was from hers, arose from theno fault of but plaintiff’s misapprehen-
sion of his contracts, for which de-his this defendantunderlegal rights
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nies isthat she demandThe also denies any up-saidresponsible. Lucy
her for hason the or that sheto be due to thesomoney alleged plaintiff,

him,to alsorefused that her to andduemoney be frompay any may
claims that a betterdemand,is not entitled nor can shetoplaintiff give,

tothan the one unless the deed fromalready Stickneymortgage given
isher also or reformed.changed

histhat wifeThe answer of Samuel admits that understoodNoyes he
her;made as athe stated heldthat theby mortgagepurchase plaintiff

released, and the the said Currierwhich was of andhis wifemortgages
her; saidsubstituted, that, theall as stated to theseby all proceedings,

in a theno wise madeSamuel was that the were by partiesparty; papers
thetoto deeds and insaid such manner as to be satisfactorymortgages

time;and all theat that the defendant Samuel regardedplaintiff parties
as a inter-all transactions as he feltsaid so farspectator, onlyexcepting

account; thathisested for wife who was the on herbusiness owndoing
as tonorneither the other hisof the solicited adviceanyplaintiff parties

advice;made, suchhow the should be did he themnor anypapers give
thethat, if orand did not a to the saiddeedStickney give Lucy,proper
de-thedid not areceive valid note and as he ought,plaintiff mortgage
re-that he isfendant denies was orSamuel in a theretoany way party

He also demandtherefor. denies all of uponsponsible knowledge any
due, refusalhimself or the said for the orLucy to bemoney alleged any

to which be him.due from her topay any maymoney
andhimtheThe defendant also of aalleges recovery againstjudgment

and levyhis onewife the issue execution thereonof anby Woodbury,and
estate, and defendantreal a a thisdemand of homesteaduponupon by

wife, asthe officer set out the tract of hisland so and held byconveyed
tohomestead,such out as saidit if not encumbered mortgagesetting by

outitto setthe this defendant the officerplaintiff; although requested
notshouldto said and this that hedefendant claimssubject mortgage,

be to saidwith homestead.compelled part
* 1863,At anthe December into agreementTerm the enteredparties

takenthe to beto effect that the in arestatements the bill and answers
de-true, to ato be far Asso as modified theexcept by agreement.

filed, thethat, dayis onmand it therein andafter the bill wasagreed,
the calledof the uponservice said the attorneyupon Lucy, plaintiff’s

thather for a thenew she on groundwhich declined tomortgage give
had; commencementthat,she had all the thetitle she and beforegiven

suit,of this the defendant Samuelthe calledplaintiff’s attorney upon
a newindebt,and him to his wifeasked the or withNoyes, joinpay

hadhedo, thatboth of thewhich he to ondeclinedmortgage, ground
makeormatter, toto do thewith but no other request pay,thatnothing

livea new the defendantswas It is thatmade. alsomortgage agreed
estate, thatanda a$1500,on farm has lifeworth in which the said Lucy

ofhomestead, is outsidethe land in so off as of thesetquestion, part
samethelife-estate,the farm in said a butwhich has adjoiningLucy

hasand in butused connection as land andwith it mowing pasturing,
no thereon.buildings



867v.LEACH NOTESJuly, 1864.]

answersAnd the case is submitted in andthe statements the billupon
as modified theby agreement.

for plaintiff.Murray,

Barnard, for defendants.

Bellows, alle-J. the bill think are nothereweUpon examining
that entitle the Thea decree the husband.gations toplaintiff against

wife,case stated is a contract of of athe a partpurchase by conveyance
Currier,landthe her to athe forby of her note to the plaintiffgiving

debt,of his herand a theof land retainedpart mortgage bymortgage
to secure the note;of that theand that or mistakeaccidentpayment by

anddeeds other ob-instruments nowere so made valid wasthat security
tained the thereby wife,of the as was intended and understoodplaintiff

be. itshould But is not thesestated the tothat husband was a party
them,transactions or of to theor that he toany assented the conveyance

wife, or the of the to the or that hegiving acquiredmortgage plaintiff,
interest wife,in the land orany so to the or claimed any,everconveyed

that he had or claimed it at the bill.any interest in the time of filing
that isAll stated to theconnect him the is that he waswith transaction

husband of E. heLucy and on for athatNoyes validrequest mortgage
thedenied of saidvalidity andnoteLucy’s mortgage.

This is not sufficient, but,as we think beas the bill amended up­may
on terms, merits,some we ofhave the its and areexamined case upon

answers,that bill,the andfacts before courtopinion the theupon upon
the is that a validargument, entitled It isto relief. clearplaintiff quite

in of that mustsecurity place thewhich was relinquished by plaintiff
made;beenhave the and intended to have beencontemplated by parties,

isand it clear that the had noequally the wifesecurity actually given by
whatever. thelegal validity Eaton 40 N. H. 258. Byv. George,

theconveyance land,husband atan estate in the leastacquired during
the and hismarriage, by seems to have claimed andanswer he enjoyed
it; and with a too, of the in itmanner which wasknowledge, acquired,
and the made,securities heto be at the execution of whichattempted

to have been norneither heappears Under these circumstancespresent.
the canwife in and hold the landequity conscience tocontinuegood
without the abalance duepaying substantiallythe which isplaintiff,

of thepart price.
It is true that no tofraud into have been intended resortingappears

this mode of or mis-is abut it clear case of accidentgiving security;
take set-law, which,from a it nowof the as isarising misapprehension
tled relief.by 440,Kennard v. for44 H.N. isGeorge, good ground

defendant,The Samuel not to taken partdoesNoyes, anyhaveappear
in thethe contract ofof or in the formmaking purchase determining

it,but thehe to an interest‘insecurity; assented and claimedacquired
it,land hisand, inby unless this court reach interesthas to thatpower

hands,the defendants, bywithout while theplaintiff maybe remedy,
with-of the landtaking mistake, to holdthe be enabledadvantage would
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out the which the it.charge intended toparties clearly impose upon
Nor is the case altered the fact that since hasthe the landby conveyance
been set homestead;out as of the defendant’s for act thethatpart by
defendant, but,title,Samuel has no new for weNoyes, acquired aught

see,can stands in the same relation to this that he did before.plaintiff
It sure,is to be that if the officer hadurged, extended his execution up-
on this land it have beenwould held the creditor sub-by without being

to thisject such been the hadhave case unless therecharge, might—and
been claim,notice to the creditor or his of the thinkweagent yet—and
this cannot affect the defendant’s inasmuch as he received hisliability,
title with the that it intended towas be to theknowledge subject plain-
tiff’s claim.
• If the defendants had the land to a third and for aconveyed person

full even,consideration and with notice of the ityet plaintiff’s equity,
would be in accordance with established of this court toprinciples grant
relief defendant,such and theagainst canpurchaser; Samuel Noyes,

stand in no bettersurely situation. He assents to a whichconveyance
land,him an land,interest in the that thegives theknowing by agree-

ment between the was to stand thewith the ofparties, charged payment
and, see,for we can he is in no better than if theprice, aught position

land had been himto and the to beconveyed directly security attempted
him,butmade mistake,thereason of aby or other mort-by misdescription

was invalid.gage
A has made inquestion been to a demand the defendantsrespect upon

before defendant,suit. As the there be­Samuel wasrespects Noyes,
fore the suit a the of the to the debt orrequest by attorney plaintiff pay

his in awife hejoin new which declined the thatmortgage, upon ground'
he had to do with the matter. No to havenothing objection appears

see,made to and,been the of the for canauthority weattorney aught
Lovejoyupon Jones,the demand this defendant was sufficient. See v.

30 N. H. 164.
In defendant,to otherthe E. we are inclined torespect Lucy Noyes,

think that the demand was also sufficient if made in time. thatUpon
bill,it to have been after the of the and be-point madeappears filing

the'service,fore in to suitsand at common law where demandsanalogy
are service,often made after of the officerwrit before thepurchase and

refusal,directed not make afterservice until demand and webeing to
are inclined to the demand here as made.regard seasonably

225,In aRobinson v. 5 N. H. of madewrit wastroverBurleigh,
and handed to the officer the thewho to residenceaccompanied plaintiff

made;defendant,of the demand and a to de­when a was refusalupon
the toliver the directed the officer make service of theproperty, plaintiff

writ; Richardson, J.,and it held that suit must be re­was theC.by
service;as commenced the elected to make andwhengarded plaintiff

that,that the Thisdemand was thewasadmissible. put upon ground,
before,the there no to servewrit was made wasalthough yet purpose

it, until Thethe refusal to the had madedeliver it-necessary.property
537,Ticknor,same doctrine & al. v. 6 N. H.was in Gravesapplied

and it was laid down that the is atwrit considered as sued out any
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which, case;of themoment bestday accords of the andwith the justice
359,is the of Mass.,such doctrine v. and15 SeaverBadger Phinney,

Lincoln, 267;21 Pick.v. in that to.case theinstructions-were given
toofficer not make service of the him until noticewrit which was given

endorser, then, made, all,theto and if atnot to serve itwaspayment
Shaw, J.,it heldand was asby O. that the suit could not be regarded

aftercommenced until such notice.
To this doctrine see nowe ofobjection, nor are we aware any objec­

to itstions to suits in obtainedapplication where bemayequity process
from the clerk’s office a bill in vacation. If the is takenby filing process
with the of service shall re­in case the defendantpurpose making only
fuse after demand to do what the for,bill ofseeks we are not aware any

for thereason not suit as totreating commenced after the election pro­
made, as inceed has been suits at law. The thedifference between two

formal;suits in thisclasses of is andrespect we are inclined tomerely
the rulethink that without to atinconvenience suitsapplied law may,

bewith toequal suits insafety, applied v. Buck­equity. See Hayden
lin, 9 Ch. 512.Paige, Rep.

then,are of theWe thatopinion, the demand both defendantsupon
sufficient,is and the plaintiff, the amendments ofupon making proper
bill,his be to awill entitled decree the inlaid downupon principles

44 N.Kennard v. H. 440.George,
It be also that it is nosuggested means clear that themight by plain-

tiff would not be entitled to relief the as theupon securityground,that,
for thereceived debtoriginal from and formortgage whichStickney,

that debt haswas to some extent togiven up, be unavail-whollyproved
theequity regard as stilling, might Stickney mortgage subsisting.

However, isas the entitled to aplaintiff decree othertheupon ground,
toit is not determinenecessary this question.

the amendmentsproper the substance of the decreeUpon making will
the inbe that defendants ajoin theirof interest in this landmortgage

conveyancefrom thederived from to secureStickney, the of thepayment
to the noteaccordingbalance thedue wife.given by


