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BoyntonJohn v. David Trumbull.

jury damages, juror shouldagreed,"Where tlio to fix of eachthat, the amount the plaintiff’s
whichsums,mark a aggregate highestsum, and that half of the of the and the lowest

theirdamages,should be returnedshould be taken and made andmarked, for such up
thethataccording agreementverdict deliberation,to this and without furtherany —held

verdict should he set aside.

onthatclausum,The first incount was andquare chargingtrespass
1860,the 29th of defendant and enteredday broke plaintiff’sApril,

cattle,close, Hill,in in said his theand setcounty, plaintiff’sdog upon
cow, oneandsteers,to of redwit: One old and oneyoke four-years

cow, close, saidthere that dogblack then and in said andbeing plaintiff’s
cattle,and worried said trod and destroyed plain-drove downfrightened,

&c., soil, andtiff’s and trod and the great-damagedgrass, up plaintiff’s
blackcattle,his said and the death of saidcausedly damaged

cow.
defendant, &c., sethisadded, on,otherTwo counts were thecharging

inaforesaid,cattle described as then there beingandplaintiff’sdog upon
close, worried,and that said andsaid drove frightenedplaintiff’s dog

cattle, to bethem,andsaid and bit lacerated said cowand caused black
down andthrown which caused death.herinjured,

action, asthe first term theAt defendant confessed the saidplaintiff’s
torelationin his declaration what is thereinalleged, alleged.inexcepting

cow, that the inblack and is entitled tosaid recoven damagesplaintiff
thedollars, toto amount of asaction the and more. Andsaid five no.

claim doneof to all to beenresidue and haveplaintiff’s injuries alleged
cow,blacksaid he notto pleaded guilty.

show’, thethat,trial the evidence tended to on said 29thOn April,
be-cattle in his close fenceown and near the divisionbeingplaintiff’s

land,andthe defendant’s defendant set histween theplaintiff’s dog upon
bushes,some fifteen when theand drove them ten or into thethem rods

con-that cattlereturned. There was evidence also to show thedog tending
further, the bushessome distance the soil intinued running treading up

the foundtracks all and the afterand black cow was soonleaving way,
as towith the other cattle near her. Thedead evidence was conflicting

setthe black cow was the others thewith when was uponwhether dog
not.or No done to cattle. Itthem was the otherdamage appeared

21old,13the rather fatthat was and anddog years quiet, weighed
pounds.

toaThe returned verdict of not as to the allegedjury guilty injuries
cow,done to the black buthave been assessed damagesthey plaintiff’s

$5.21, thewhich he entitled other at date ofto was atupon grounds,
tothe courtdefendant’s confession. This defendant moves theverdict

aside, thatbecause the verdictset was determined becauseby balloting;
of the which to the theverdict related andbreaking plain-part entering
close, and off the steers the divisiontiff’s and red cow fromstarting
was determined to thefence take lowestby marking jury agreeing—the

and sums "marked” and add them anddivide twohighest bytogether,
call the the amount ofofquotient thus thedamages, rejecting opinion
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$5.21ten of the of is the evi-and because thejurors; verdict against
dence.

The evidence in relation of theto the conduct the was followingjury
affidavit:

"I, Grafton,L. of the of de-inJoseph Spaulding, Rumney, county
and I athat am in and for said and at-say Sheriffpose county,Deputy

Court,tended the Trial Term of the Judicial holden at Ply-Supreme
term,mouth, 1863,on thirdthe of and had at saidTuesday May, charge

of the that tried the case of Trum-John Davidjury Boynton against
;bull that after the their room I in and satto wentconducting jury

them; "mark,” "chalk,”withdown some one of the to orjury proposed
and called on me for I cutsome took and some into smallpaper. paper

and laid it the table. The took ofthesepieces upon jury pieces paper,
in my and marked andthem them intopresence, something upon put

hat; table, over,the foreman’s he turned them out theon looked them
and said the cents,is ten the isdollars and lowest andhighest forty-two
said the cents,then is five dollars and and set thatdamage twenty-one
amount on;down the furnished them toon make their verdictpaper up
and then to talk about the "death ofthey the black cow—orproceeded
the cause of her Ideath. soon there was anoticed that difference of

them, in,and I out andopinion went locked them and after thatamong
in andwas out occasionally.

balloted,Once when I inwas their room and six andstood six.they
After, that I in andwas balloted and stood five for theagain they plain-
tiff and seven for the Idefendant. then remained in their room until

stated,were After the lastthey as aboveagreed. whenballoting they
seven,stood five and some one of the that then takejury prop.osed they

oftwenty-four defendant,and on ofpieces fourteen them writepaper
and on ten the it,word that I should do and them in-plaintiff put—and
to hat and shake themmy and the shouldforeman draw out twelveup,

them, and ifof a of the so should themajority twelve drawn have word
them,on then their should be for theverdict a ma-plaintiff plaintiff —if

them,had defendant on then their verdict should -be forjority the de-
fendant. i

to,This all Iand the ballotsthey agreed ac-arrangement prepared
and laid them on the table. Fourteen had the word defend-cordingly,

ant written on them and ten the them,word The looked atplaintiff. jury
hat,intowhen I them shook andmy them the foremanput drew outup,

intoand them two and hadbefore he drawn out hetwelve hadput piles,
defendant,out for them,drawn seven or with the word defendant on

when to the said said the defendantthey, according previous agreement,
cow;was not the death ofof the black and on said soguilty fur-paper

them, to,nished before referred made their verdictthey up accordingly,
Iand them intoconducted the court roomimmediately when their ver-

dict orwas announced read the Clerk.”by

The ofquestions law this case were reserved.arising upon
xlv.VOL. 27
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for defendant.Fling,

Barnard,&Pike for plaintiff.

conduct ofBartlett, toof tends showJ. The affidavit Spaulding
and, althoughthe violation of themthat was in most duty;jury gross

beenhavethe in of wouldof the themselvestestimony exculpationjurors
464,Evans, has been18 H. nov. N. yet attemptcompetent, Tenney

stat­The factsor the in the affidavit.made to statementsdeny explain
thatare,as us in concludinged warrantby theySpaulding, unexplained
di­thensum andfix each athe to the markingjury damages byagreed

twomarkedthe and the sums bythe of lowesthighestviding aggregate
obtain­verdict; and the sum of thus$5.21that this was donefor their

further delibera­anded to the without anyarrangementwas,according
tion, the However much we maybeset and returned as damages.down

us,these facts come beforeat the circumstances under whichsurprised
the inbe the of officer’sand however manifest may presenceimpropriety

ayethe as the factsthe the deliberations of jury, yet,jury-room during
of un­evidence, cannot them because the circumstancesin we disregard

case, N.36in this v.der have been shown Statewhich they Flynn,
v.70, Dorr Fen­and thus made cannot be sustained.H. a verdict up

87;; Rickett, 15 v.no, Smith12 Pick. 527­ v. Johns.Harvey
Stevens,Caines, ; N. 116. As theCheetham, v. 4 H.3 57­ Tyler

de­theaside, it to whethermust set is inquireverdict be unnecessary
arrived atin thefendant’s on account of the mode which juryobjection

It,case, him.toanother of the is•their in his favor on openverdict part
thehowever, remark, that, in determiningseems to us to finallyproper
ut­case, inactedof the the seem to havethat jurybranchquestion upon
setmust beter of the of their oaths. The verdictdisregard obligations

and aaside trialnew granted.

Cushman v. Wooster.

that,statute, taking depositions, partyrequisition our in the adverse does notThe of when
him,attend, &c., the ofcopya of the be annexed to certificate thenotice.left with shall

thereof, peremptory.taking is tointended be
certificate,notice, upbeing it»of annexed to the folded withHence instead waswhen such

deposition, envelope properlyin an to the court —heldand both enclosed the directedwith
deposition rejected.must bethat the evidenceof notice insufficient and thewas

being ready penman,appeared magistrate a a call-deposition,When it that the took notwho
witness,indifferent, magis-the theperson,ed in a third the answers ofwho who wrotewas

might require-being supervising, depositionand that thepresenttrate the answer—held
abuse,statute; might notpracticeof but be liable to and should bements the that such a

encouraged.
questionsgeneral, yet reporta is if his ofthe submission to referee he state in whatWhere

him, them,uponrulingand and refer these matters to the court forarose before hislaw
law,revision, reportand he be set aside.it found that mistook the his willis


