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for defendant.Fling,

Barnard,&Pike for plaintiff.

conduct ofBartlett, toof tends showJ. The affidavit Spaulding
and, althoughthe violation of themthat was in most duty;jury gross

beenhavethe in of wouldof the themselvestestimony exculpationjurors
464,Evans, has been18 H. nov. N. yet attemptcompetent, Tenney

stat­The factsor the in the affidavit.made to statementsdeny explain
thatare,as us in concludinged warrantby theySpaulding, unexplained
di­thensum andfix each athe to the markingjury damages byagreed

twomarkedthe and the sums bythe of lowesthighestviding aggregate
obtain­verdict; and the sum of thus$5.21that this was donefor their

further delibera­anded to the without anyarrangementwas,according
tion, the However much we maybeset and returned as damages.down

us,these facts come beforeat the circumstances under whichsurprised
the inbe the of officer’sand however manifest may presenceimpropriety

ayethe as the factsthe the deliberations of jury, yet,jury-room during
of un­evidence, cannot them because the circumstancesin we disregard

case, N.36in this v.der have been shown Statewhich they Flynn,
v.70, Dorr Fen­and thus made cannot be sustained.H. a verdict up

87;; Rickett, 15 v.no, Smith12 Pick. 527­ v. Johns.Harvey
Stevens,Caines, ; N. 116. As theCheetham, v. 4 H.3 57­ Tyler

de­theaside, it to whethermust set is inquireverdict be unnecessary
arrived atin thefendant’s on account of the mode which juryobjection

It,case, him.toanother of the is•their in his favor on openverdict part
thehowever, remark, that, in determiningseems to us to finallyproper
ut­case, inactedof the the seem to havethat jurybranchquestion upon
setmust beter of the of their oaths. The verdictdisregard obligations

and aaside trialnew granted.

Cushman v. Wooster.

that,statute, taking depositions, partyrequisition our in the adverse does notThe of when
him,attend, &c., the ofcopya of the be annexed to certificate thenotice.left with shall

thereof, peremptory.taking is tointended be
certificate,notice, upbeing it»of annexed to the folded withHence instead waswhen such

deposition, envelope properlyin an to the court —heldand both enclosed the directedwith
deposition rejected.must bethat the evidenceof notice insufficient and thewas

being ready penman,appeared magistrate a a call-deposition,When it that the took notwho
witness,indifferent, magis-the theperson,ed in a third the answers ofwho who wrotewas

might require-being supervising, depositionand that thepresenttrate the answer—held
abuse,statute; might notpracticeof but be liable to and should bements the that such a

encouraged.
questionsgeneral, yet reporta is if his ofthe submission to referee he state in whatWhere

him, them,uponrulingand and refer these matters to the court forarose before hislaw
law,revision, reportand he be set aside.it found that mistook the his willis



July, 411v.CUSHMAN WOOSTER.1864.]

It andthat and WoosterParker Cushman on one side Johnappeared
aother,Theodore Wooster a that there wasthe hadupon controversy,

side,suit andcivil and a and on each thatfor assaultprosecution battery
the mat-entered into to submit all thesean inparties agreement writing
ters and all ofcosts in all suits to the determination Hon.and prosecutions
Abel andofUnderwood. a time and place hearing,They agreed upon
that the of besaid referee be made as soon as to thereport may Supreme

Court, &c.,Judicial beand that entered thereon shouldjudgment
final.

court,Said referee heard andto said that he had thereported parties,
either;side,dismissed the on no costs to thateachcomplaints allowing

suit, Cushman,the civil John be discontinuedv. ParkerWooster
costs, Cushman,inwithout and that hissaid suit both the Woos-against

ters, §65.00, reference,receive in the of ofsum with costsdamages
&G.

The :referee further as followsreports

the of said matters in were em-"Upon controversyhearing (which
inbraced said two said Cushman’s counsel offered in theevidencesuits),

two returned,herewith of T. B. anddepositions, J.Dyke Emily Dyke,
to which said Wooster’s counsel for reasons in his ex-objected, assigned

hereto Itannexed. the who took theceptions de-appeared magistrate
not a ealled in a third topositions, writebeing ready penman, person

witnesses,the answers of the an indifferent did writewhobeing person,
them, the beingmagistrate present, supervising.

As to tonotice the it that theadverse of noticeappeared copyparty,
matter,was not to theannexed certificate of adhesive butbytaking any

notice,the of andcaption, were folded andcopy depositions together,
returned the in theby sealed herewith re-yellowmagistrate envelope
turned. Said and are annexed. Thecaption, copy refereedepositions
overruled said and received theobjections, depositions.”

To the admission of the of B. andTaylor J.depositions Dyke Emily
the :defendantsDyke, in the wordsexcepted following

"1st. That it was admitted the counsel who attended theby caption
on the of the said Cushman that notthe answers werepart written theby

who to thehave takenmagistrate purported depositions.”
"2nd. It does not the how the adverseappear by caption wasparty

notified; notice, annexed,it does not refer to and no isany notice and
the adverse notparty present.”was

affidavit,Annexed to the was the subscribedduly andreport following
to:sworn

"I, Underwood,A. and that I was referee in case of Par-saydepose
Wooster,ker Cushman v. John and Theodore and madeWooster my

Court,returnable to the March ofTerm the Judicialreport, Supreme
Grafton H.N. 1864. I decided the case the facts meCounty, byupon
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the factslaw, it,to as I understood andreported, according presented
thethatthereon,in under thewith expectationmy report, my ruling

asidedecided, or setsustaincourt would the andreview therequestions
mebyas of decidedthe consider the lawreport, questionsthey might

or wrong.right
me,law, wereI presentedfurther the of decidedquestions bysay,

ac-me, theme at hearing,counsel before and decidedand byargued by
to best of the law.”cording my judgment

raised, whichas to the of wereOther questions admissibility testimony' werethus arisingnot to be considered. Theare questionsimportant
for consideration of the court.reserved the whole

& A. forH. G. Cushman.Bingham,

Farr, for Woosters.

Sargent, There thewas no literal withJ. provisionscompliance
is tostatute in to the notice. The requiredof the regard magistrate

was notthe that the orin adverse wascaption partycertify
&c.;notified, not and doeswas or was when the adverse partypresent,

"a the adverseis that of the notice left withnot attend it provided copy
ofor with the return the officer or affidavithis ofattorney,agentparty,

thereon, thenotice the time ofsuch leavingthe leaving statingperson
Rev.same, annexed to the certificate of the thereof.”shall be taking

Stats, 21;188, sec. 486.Stats.chap. Comp.
is and we as well with anyThis mayperemptory, dispenseprovision

statute inof the to the of theother regard depositions,provision taking
to to thea of the notice be annexedwith this which requiresas copy

it is-an the statute requiresIf whichprovision,certificate. unimportant
But we consider it no anbe modified. means unimportantit should by

think statute has this requirementbut that the madewiselyprovision,
relaxed,If thereit must be observed. this werethatand requirement

to in ad-which weno limit not bebeyond gobe requiredwould might
this thesuch notice served.that was pointproperly Uponmitting proof

was erroneous.of the refereeruling
inthe and thisauthorizes of notariesstatute peace publicOur justices

14;188, Stats.State, Rev. Stats. sec. Comp.to take chap.depositions.
court onin the statute or in rule of thatThere is no anyprovision486.

done,in this shall bereference to the mannerthat has whichanysubject
that, shall be the or counselwritten bythe magistrateonly questions and

the who the there­the witness shall write answersbyto magistrate,read
of eitherthe interference party.to without

inthe to the thisfinds that called in write answersthe case personBut
witnesses,case, of thewho wrote the answersan indifferentwas person

that a withWas compliancethe magistrate being present,supervising.
ofthe statute and the rule of court?ofthe provisions

Prescott, 267, settled24 N. H. as ais in Kidder v. wellIt stated
the controldone in the underact one andan by"that presenceprinciple,
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another, other,of that not as afor is the exercise of delegat­regarded
ed as the of the in it wasbut act whose behalfauthority, personal party

Smith,This is in The v. 20 Johns.performed.” recognized People
295;; nor,62­ 2 Evi. 4 B. & 647.Rex v. Ad.Greenl. Long­­

Therefore, signature a deedif the of the name is made uponobligor’s
or a at his is a suffi-in his and itobligation by requeststranger presence
cient writ,And so it was held that a which the statutesigning. requires
to be an-a of the cannot besigned by justice bypeace, properly signed
other for him authorized toeven writsthough sign generally,expressly
or even to that in unless it is so inwritsign particular question, signed
the and the of the thusdirection But whenpresence by magistrate.

in his and ahis direction it besigned wouldpresence byby good signing
the magistrate.

be, time,itSo if the all theweremight magistrate present superin-
and the aof alltending ques-controlling caption deposition, deciding

discretion,tions that the exercise aof he have clerkrequired any might
to do the manual labor ofjust down the answers to thewriting questions
as witness,read to the or who should read the to the witnessquestions

theby direction in his and ifandmagistrate’s any questionpresence,
arose as to said,what the witness the that questionmagistrate deciding
and write,his clerk what to theand have so taken asdirecting deposition
to meet the of the law.requirements

But such a inconvenience,bewould attended with and wouldpractice
be abuse,liable to could not often andbe should not begreat necessary,
encouraged.

But we are to sustainasked the award in this case on the thatground
the submission is and because in such cases the referee has au-general,

fact,to alldecide of and of thatthority law and hequestions when thus
decides that him,are raised and discussed before hisupon questions de-

conclusive,cision is final and and arewe referred counselby plaintiff’s
Beane, 107,to Railroad 39 N. H. asWhite Mountains v. an au-

thority.
There is no doubt but that this is but it does notauthority,good ap-

to the case us. isbefore Where the submission andply the ref-general,
eree undertakes to decide all matters of and of factlaw without saving

or to the court for their revision,any exceptions any questionreferring
then, the areferee made mistake either ofhave law or ofthough may
fact, if it a himwas which was discussed before andquestion considered

him, decide,and one he undertook toby which hisdeliberately de-
Wendell,cision be final. v. 22 N. H. 582.will Bean

doctrine,But this that,is not in conflict with the well settled if the
law,referees to decide to mistake the andlaw referintending according

reference,the same to the court for an orby express impliedly,revision
acted,the which have theby awardstating specially theyprinciples upon

will aside,be set not in thefor want of referees to decideauthority
law, but for the reason that the is notaward such as theagainst referee

Noble, cited;intended to 286,make. 13 N. H.Johnson v. and cases
Hilton,Severance v. H. 289.32N.

In us,the the discussed,case before was thenotwithstanding question
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the lawbothreferee settlingdid not undertake to decide it conclusively,
thetofact, done; but, the annexedthe as in affidavitand he havemight

thatcourt, and sayshe to therefers the whole matterreport, expressly
thatthereon,he the facts his his "expectingin andpresents report ruling

or setdecided, and sustainthe court review the therewould questions
by'of law decidedaside the as consider the questionstheyreport might

me not be stated.or A case could wellright wrong.” plainer
The aside.award is therefore set

Richey Cooper.v.

toor he isthe defendant confesses the notaction, thereof,When part requiredplaintiff’s
hein the his is tothe items to confessionwhichspecify plaintiffs specificationparticular

applied.
a certainconfessed the action and that was entitled to recoverDefendant plaintiff’s plaintiff‘ damages, claim.of and an off-set to the residue ofamount debt or pleaded plaintiff’s

asmuchmore his than the sum hut soconfessed,Plaintiff recovered notspecificationupon
together :the on Heldthe amount with amount allowed the defendant his off-setconfessed

entitled his costs from the time of thethat defendant to confession.was

Assumpsit. fornotePlaintiffs contained aspecification promissory
items; and$48.60, $115.00,account of of some sixand an composed

tbe firstitems,four At$35.00.contained a credit of toalso amounting
to recoverthe a that is entitledterm defendant filed confession "plaintiff

men-thethe causes of action in plaintiff’s specificationdamages upon
tioned, dollars, more.”thirteen and nothe amount of one hundred and

$9.00, himhe claimed to allowedalso a set-off of which haveHe filed
and the credits in theover above plaintiff’s specification.

auditor, as theto an who dueThe action was referred plain-reported
confession, the sum ofnote, to oftiff on interest dateincluding

$53.12
95.74to timewith interest sameAnd accountplaintiffsupon

$148.86all,inMaking

him in thedefendant, credits plain-He the theallowed upon given
off-set, to date ofinteresthistiff’s and includingspecification, upon

$39.48confession, the sum of.
confession, $109.38ofat datedue thethe balance plaintiffLeaving

the cred-The amount allowed on the deductingplaintiff’s specification,
confessed, butthan sumhe some the$4.00its wasgave, larger by

bal-off-set to reduce the wholewas the defendant’sallowedenough upon
con-ance than the amount$3.00 lessthe to someallowed plaintiff

fessed.


