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dares several declaration, counts,causes ofupon action in the in different
and that the is entitled toplaintiff a amount of debtrecover certain or

in the case,wholedamages action theas in this orgenerally, par­upon
ticular where thepart, confession is to a and that he does notpart only,
need to be more We see no reason for it in thisspecific. requiring
case, more than in aany tender,case of a or into courtmoneypaying
under the common rule.

But it is claimed, that,also because the this recover-in caseplaintiff
ed more his confessed,thanupon the amount he is entitledspecification
to costs since the confession. Now the de-statute not authorizesonly
fendant to confess a claim,certain amount of but also toplaintiff’s plead
to the residue. If residue,he is successful on that to the and de-plea
feats the from that en-plaintiff should he not berecovering residue,why
titled to his costs on that issue ? If the defendant had to thepleaded
whole of claim and been re-plaintiff’s successful thereon he havewould
covered full costs. But he has confessed thewhichapart plain-gives
tiff costs time,to that residue,and issue as if heup to the andjoins
succeeds allowed,on that issue and shows that after his off-set or sois
much thereof as is he did not owe much as hejust, the soreally plaintiff

confessed,had should he not his costs aswhy recover from the confession
much as he had confessed a and issue asthough thepart pleaded general

theto residue and been successful on that ? . statuteissue We think the
is of but one construction. thansusceptible Plaintiff must recover more

confessed, balance,is as the final or amount him after the is-due trying
sue that is raised the to isthe residue of claim whichby plea plaintiffs
not confessed. toThe. referred is the final balance for whichrecovery
the confessed,verdict is returned. If that is no then the amountlarger
defendant confession,recovers costs from the time of the if it is larger
the recovers full costs.plaintiff

overruled.Exceptions

B. H.James Sumner v. Wm. Crawford.

on thatcross-examination,A he didwitness’s or did not make a certain statementtestimony
a matter not material to the issue,as to cannot be bearingunless it acontradicted, has up-

feelings one theon his toward of parties.
Where taken or attached an awas officer on Nov. andwrit, 28, 1859,property byperishable

was examined under the andstatute, advertised for sale on'the 9th ofdulyafterwards
of month,and to be sold on the 13th the same that theDecember, officer had—held kept

talcinggoodsthe the time offour at least from the the or seizure or at-attachment;days
being Nov. and not28,tachment reckoned from from the date of the certificate of the ex-

aminers.

harnesses,Trover for two two horses and the halters. It appeared
Co.,that B. &D. H. J. Sumner a one& claimjusthaving against
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Barnett,Smith saidhim,a suit and attachedbrought property;against
that madeexaminers were whoat ofthe plaintiffs,appointed request

certificate,them on theand the officer sell saidto propertyproceeded
writ, at which saidsale this the of allplaintiff property,was purchaser
and same;took in thewasof the saidpossession that while property

Barnett,of a son ofan ofpossession said one Burdetteagent plaintiff,
Barnett,Smith of thistook into the handssaid itandaway putproperty

defendant, thehim,who demandedundertook to it and when byforkeep
refused to that theplaintiff deliver it to him. Defendant claimed prop­

attached, and theerty tobelonged Burdette Barnett at the time it was
ofquestion was,submitted to the the sale hiswhetherjury alleged prop­

erty by Smith Barnett it was at­to a few beforehis son Burdette days
tached was valid or a verdictvoid as to The returnedcreditors. jury

Barnett,for the after heplaintiff, that the sale was void. Smithfinding
had son,stated the terms of on cross-exami­the sale to his was asked 'nation, if this at sale did not constitutethe time of theproperty alleged
all the owned; that heattachable he and saidhe which deniedproperty
at the same Plain­time owned a double he did not sell.whichwagon,
tiff acalled witness he ownedwho stated that at the time in question
said and that said it. To this evi­wagon, Smith Barnett never owned
dence it,defendant but defendantobjected, the court admitted except­

that,The ruled,court also in the officer’sreturning. the evidenceupon
of the of writ,sale this and the de­on the the sale was legal,property
fendant on notthe that the officer did theexcepted ground keep proper­

aty sufficient certifi­of time after the return of the examiners’length
cate, return,before the sale. It that he at­from the officer’sappeared
tached 28th,this Barnett,on the writ Nov.Smithproperty against
1859, and the same did not onuntil the of sale. Itkept appearday
what the to theday in that suit made theirplaintiffs request.in writing
officer to have examiners but it that weretheyappearedappointed,
sworn, examined the on the 9th ofand made their certificateproperty,
December, 1859, in which certified that all said washablethey property
to waste and Theperish, be in of­byreduced valuegreatly keeping.
ficer December,advertised the on of to be sold onsaid 9thproperty day
the month,13th of the same theand sale from 13ththe was adjourned
to the 20th of December,the same sold.the waswhen property

reasons,Defendant moves to set theaside the verdict for above
stated.

Williams, for plaintiff.

and for defendant.Ramsay Ray,

Nesmith, J. As coun­to the first made defendant’sbyexception
sel, it admitted, that,be toif con­may the evidenceproperly tending
tradict Smith aboutBarnett as to said on cross-examinationwhat he
his title material,in the todouble it would then bewere properwagon

it,contradict disturbed.the should not on this accountotherwise verdict be
Se­ Dearborn,v. 19 N. H. 355.avy
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theimmaterial,Such will unless it has abetestimony bearing upon
it isHerewitness’s state of of theone or bothtowards parties.feeling

tonot relationthat the had anyshown cross-examination of the witness
the state of iteither so as to render competent.towardsfeeling party,

Bar-It is of issue,no Smithas this whetherimportance, bearing upon
controversynett inowned nowthe double as its title was notwagon,

courtbefore thebetween these isand no questionparties, legitimately
on this For Deweyis overruled.these reasons thispoint. exception

Williams,v. 43 N. H. 386.
action,The becausedefendant maintain thisthe cannotsays plaintiff

tohe is madeno title to Thisthe sued for.proved questionproperty
officer, who attachedthe of theof thedepend upon legality proceedings

writ, theand aftersold the on the prop-The sale was madeproperty.
ex-thefound, oferty examined,had been and under the certificateduly

aminers, liable to perish.
-ofdate28,The Thein 1859.were attached Nov.questiongoods

1859, and, same9,the certificate on theof the examiners was Dec.
13,Dec. 1859.the officer onadvertised to be soldday, the property

1859,-at20, whichOn this last the Dec.sale was today, postponed
auction,time the thewas sold at and boughtplaintiffproperty public

did notbe,it. keepThe defendant that the officerthe defect toalleges
the commencedfour at least. these pre­Whendays daysproperty four

of the195sents the 19 and 22 ofmaterial chap.Sectionsenquiry..
Laws, 471, authorize property,Comp. perishablepage substantially

salesas suchsold, same mannerwhen in due be in theform toappraised
3dexecution,are is on. Sectionmade on a modeunless different agreed

207, Laws, and chattels takenof of thatchap. provides goodsComp.
theofon theexecution shall be the officer at expensebysafely kept

sale, ffic.,least, forty-­atdebtor four and shall advertised forbedays
atand soldhours before said four publicthe ofeight days,expiration

section,thisused inauction to the asbidder. The word talcenhighest
seized,received,the same as the wordsplainly apprehended,signifies

re­The the four evidentlyfirst of daysattached— Webster's Dict.
talcen,attached, on execu­seized,fers to the when the wereday goods

examined,tion, and not to a weretime they apprais­whensubsequent
ed, or advertised and sold.

should bestatute,The keptof the in that theobject requiring goods
theto redeemthefour from their enable debtorwas todays talcing,

Thedebt, execution.the theor otherwisebygoods paying satisfying
revis-of the1791, 4,old the timelaw of sec. in force towhich was up

now, that thestatutes,ion of our and is in force providespractically
the officerbytalcen to an execution shall be safely keptgoods satisfy

talcen, and, if withinfor the are soof four next afterspace days they
that otherwise satisfyingtime the owner shall not the sameredeem by

then,Here,sold,execution, &c.the such and shall bechattelsgoods
statute, tobythe officer has of thethe benevolent intentobeyed giving

of thethe time takingdebtor much the from themore than four days
thein his by satisfyingwhich he to redeemwas goods28th,)[Nov.

him, thedebt or or his bonda underagainst by furnishing receipter,
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statute. We cannot thatsee that the candefendant complainproperly
his' had officer,the ex-principal and think thisallowed the welenity by

shouldception overruled,also be and that there should be

verdict.on theJudgment

D. H. E.F. Ellis v. Lull & Lull.W.

jury,taken atoo late to be used on trial before the still be used on a trial’Depositions, may
before an under strict 20th rulea construction of the of court.auditor,

Where subject joint obligationtwo or amore are to or andnotice, where'persons duty upon
other is not made statute or a addressed tocontract,notice noticenecessaryspecial by by
all and served notice all. It if one resid-on one is to will be sufficient of theany parties
ing legal bindingwithin the distance the statute be a notice ou himrequired by notified-,
all the jointlyother liable.parties

given regarded just legalthe shortest route of travel to a is as the andGenerally, public point
making legal givingroute, inboth service of and in therefor.notices, compensation

Term,auditor,At the before the waswho Octoberhearing appointed
1859, Boston,the the andoffered taken at on 23dplaintiff depositions

1863,24th of to used at term of said court tobe theday April, April
have been of been noholden on the 28th said ThereApril. ap-having

defendants,at tothe thepearance by they objected admissibilitycaption
of said under the 20th rule of court. The weredepositions depositions
in fact taken to used before the auditor. The notice of wasbe taking

inserved on H. Lull on the 11th of said who livedonly, day April,
Columbia, Lancaster, audit,28 the of and the othermiles from place
defendant, town, from andin the same 10 miles more remote Lancaster

case,Boston, and it is the of this that nofor byagreed purpose possi-
ble route if reckoned toto Boston could the time of notice be sufficient

residence,the most if H. Lull haddistant defendant’s but was sufficient
defendant,been sole the short route.and computing by

It H. Lullis further that the notice sufficient time to byagreed gave
Boston, Lancaster,the andshort route Franconia Notchto by Plymouth,

but the railroad route the time too short.wasby ordinary

forRay, plaintiff.

Fletcher,Burns & for defendants.

court, the takenthe 20th rule ofJ. Under depositionsNesmith,
thein of the action before jury.this case could not used in the trialbe

taken out ofrule, as beenUnder that would be havingthey regarded
an auditor.beforetime. to be usedBut the case finds that werethey

tothis rule extendsWe do not that the of depo-understand prohibition


