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judgethe of aWhere wife of of the a testator inter-where had his isprobate county domicil,
legatee,in the havingested estate both as heir and the testator died since the act of

judge legatee,1860, it the heir4, was held that was not interested as or theJuly within
of the Revised ch. secs. andStatutes, 11,10 and that the152,provisions consequently

judge adjoining jurisdictionof anof had no of the of such will.probate county probate
judgeIt also held that ofwas the interest such him to sit in the of thatdisqualified probate

but declininghiswill; that, act,from decree to the whole beupon case wouldappeal
brought jurisdictionthe thewithin of Probate.Court ofSupreme

It was further held that the construction and effect inwill,of the to the in-husband’srespect
in a legacyterest to in herhis or distributive must bewife, share, determined the lawsby

in force at the the anddeath, effect,testator’s when will took not when the waswill
made.

Tins is an from the decree of the of Probate of Hills-Judgeappeal
the will of Paul R. late ofborough county, approving George, Hopkin-

deceased,ton, Merrimack,in the andof whose domicil wascounty
there at the time of his death. The will had been forduly presented

to the of Probate of Merrimack whocounty, declined toprobate Judge
take that hisjurisdiction, the wife was interested in the es-groundupon

deceased,tate of the as heir andboth and the willlegatee, thereupon
was to the of to be andpresented Judge Hillsborough county, approved
lowed.

The inother material facts the thesufficiently ofappear opinion
Court.

Foster, for appellants.

Caleb and forCushing Tappan, appellee.

is,whetherfirst inJ. The this case thequestion ofBellows, judge
for the of interested asMerrimack was heir orprobate county legatee

152, 11,the the 10within of Rev. ch. secs. andSt. so toasmeaning
not,to a of an Ifjurisdiction thengive county. theadjoiningjudge

decree of has no and this mustCross be dis-validity,Judge appeal
; andmissed in that case the whole matter is before this courtproperly

the of Perkins,in of H. from the decreeJohn de-appeal George Judge
ofto the will inentertain of theclining jurisdiction probate question.

10 that "no ofof the referred toSection law judgeprovides probate
act he isshall as such in of estate wherein interestedthe settlement any

administrator, asas or or or orheir trustee ofguardianexecutorlegatee,
of11 the of anAnd to ad-sectionany person.” judge probategives

in case.'suchjoining county jurisdiction every
was,It is clear that himself neitherstrictlyPerkins speaking,Judge

thatis, the fact he was the hus-heir'nor and whetherthelegatee, question
make him so inter-band of one heir and wouldwho was both legatee

commonested within the of that At law he wouldprovision.meaning
connection; itbut is he isthis Whenbeundoubtedly by onlydisqualified

a of anout, that-interested in one of modes adjoiningthe judgepointed
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reasonbyhas In ofcounty jurisdiction. disqualificationall other cases
shouldlike,counsel,of theand the judgeacted asrelationship, having

sit, withindecline to and be broughtthe whole case wouldupon appeal
inheldwasthe Thisof Probate.the Court ofjurisdiction Supreme

County,Moses al. && Ex’rs. v. ux. RockinghamJulian Appts.,
dis­be1863, held toDecember Term where the of wasprobatejudge

of thereason written will.qualified by having
and,Court, there-In this is theobtainedway byjurisdiction Supreme

fore, foras is saying,there can be no failure of there nojustice, ground
sit,that, to notwith-the of isby implication, judge empoweredprobate

not interestedat common he be thoughlaw wouldstanding disqualified,
in the manner out in the statute.pointed

ofthat, the lawbythe of interest it bewillUpon point perceived,
herto.4, shall hold1860, it is that married womanJuly everyprovided

husband, alluse,own free from the or control of her prop-interference
and,her; sectionbyinherited or toby,erty bequeathed, given conveyed

her,act, byof' so heldthird that she will devise real estateanymay by
andsolehusband, she wereand even to in the same manner as ifher

sole, inname,unmarried, asand sue or be sued in her own thoughmay
contracted byall to all debtsmatters said andproperty,pertaining upon

of 1846the lawher before were madeSimilar bymarriage. provisions
; that the158, has decidedch. sec. 15 and under that it beenSt.Comp.

sue,her, lease andtowife had full over thus held bypower property
chooses, had neveras if sheof it sheotherwise to whomsoeverdispose

concerned, tomarried; that, she isisand so far as suchbeen property
sole; andall abe treated and to intents and asregarded purposes feme

hus-to herthese it seem that she itwould leaseupon principles might
Lord, mustband. Albin v. 39 N. H. 203. The same ap-principles

4th,ofto held the under thewife law Julyply equally byproperty
1860.

fact,In these were borrowed from the establishedwellprovisions prin-
held, toof it ante-courts of where has inbeenciples equity, respectlong

thatfor to the wife heragreements securing property,nuptial separate
it,she has the full of of real or bywhether personal,power disposing

will,lifetime, theinsuitable act or instrument in or lasther herany by
2extent, sole.manner,same and as if she ato the same were feme

cited; and1390, HusbandJur. and onsec. casesStory Eq. Chancey
358,Wife, 365.

laws, then,our as anyUnder the cannot behusband havingregarded
use;interest in held to andthe the wife her soleby separateproperty

but, that, are sub-in to andher remediesrespect rights, responsibilities
that,true,the same as if It isshe were sole and unmarried.stantially

he has no as is boundmarital over the healthough yet,rights property,
wife,to maintain his he is in herinterestedindirectly acquiring property
devise,inheritance, otherwise; think, in-this,or but is not theweby

terest maythe statute under consideration. The samebycontemplated
children,be said in his toto and even his for sup-whoserespect parents

bound,he is sometimes and therefore be inter-he would indirectlyport
ested in their the means of theiracquiring own support.
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It will be that in the actthis case the was made beforewillperceived
4, 1860, after,of thebut it did not take thereforeeffect until andJuly

it, State,construction is toof to the cases in this beaccording adjudged
the in force at the Loverenby law death of the testator. v.governed

434,22 N. H. and cases cited. There it was held that after-­Lamprey,
acquired real a of theestate would will made before'thepass by passage

Statutes,Revised death of the testator since, although, bybeing—the —
the made,inlaw force willwhen the such estate would notwas pass.
The Richardson,same doctrine N. H.is in 37Pierce v.recognized
306, where it was aheld that the of the wife to make will mustcapacity

on death,at of thedepend the law in force her and not at the making
,* invalid,will and the devise to her husband diedwas held she having

1854, 1850,after the oflaw the was made in when suchwillalthough
a devise been inhave valid. A similar doctrine is held Newmight
York and Massachusetts. 8De v.Peyster Clendenning, Paige Rep.

;295­ Hill, 138,& v. 4 held that anal. where it wasBishop Bishop,
testator,estate devised to sonthe before the in the son’swho vesteddied

children virtue of a law after the of and be­willby passed making the
death,fore the testator’s the in force thelaw when will wasbyalthough

themade devise would have on the of the son. Thedeath samelapsed
doctrine is in & 12al. v. Met.general recognized Cushing Aylwin,

169, and & v. Waterston Met.al. & al. 12 262.Pray
In some a different rule asStates in Connecticut and Penn-prevails,

itthat would asylvania, be the statutesupon ground giving retrospec-
effect;tive ifbut the will is as theeffect not until deathregarded taking

testator,of the as held in thisis New would notobjectionHampshire,
apply.

man,A of aa like character arises where made aquestion having
ofwill his todomicil a where thepersonal changes byproperty, place

invalid,local law the be dies there. In such cases it iswill would and
death,held that his atthe law of domicil at the time his and notof the

4,will, Wills,time of the of 1 onhis must Jar. notemaking govern.
Gaskins, Iredell, 267; 668;1: v. 5 2 Greenl. Ev. sec.Hyman

cited;Laws, 473, 468,on Conflict Ibid. sec.of and cases andStory
306, itDesesbats v. 1 where was de­Binney’sciting Berquiers, Rep.

cided that a of the testator’swill must be valid the law of dom­goods by
death,icil at the of this said to be thetime his and is law ofby Story

the American courts.
In of suchto the in the case of ofwills changeregard interpretation

domicil, it 6has been said that the law is not settled. Greenl.fully
167, cases; 2Cruise note and Ev. sec. 671. thisGreenl.Dig. Upon

the tothere be cases where construction to be termsmight givenpoint
a of in theused in will would follow the such terms ofplacemeaning

made;the the but think thetestator’s domicil when will was we princi-
cited,of cases is decisive that the law inthe New beforeple Hampshire

must determineforce at the of the in the us thedeath testator case before
the tointerest the wife of Perkins bequestJudge byacquired by

her.
of theare the of coun-We therefore of the that judge probateopinion
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the of theof within meaningMerrimack had no interest in this estatety
coun-ancited, that a of adjoiningstatute before and judgeconsequently

be dismissed.musthad no and thety jurisdiction, therefore,appeal,

Elijahv.EatonGeorge, of estate of Lewis F.H. Admr.S.
In Equity.Johnson,

being age andin ainterested the estate of deceased ofall the heirsWhere person,beneficially
adjust the affairs ofagree a of to for themselvesboard arbitratorsotherwise capable, upon

andin to matters inestate,the and the arbitrators hear the relation all dispute,parties
among ac-and the to themselvesmake their in the settleaward parties proceedpremises,

gocording not the award orto the terms of a court behindaward,said of .will openequity
fraud ormistake,the unless in of manifestarbitrators,accounts examined the casesby

theof or to settlement.arbitrators,misconduct the some party
ofa their after sixdecree,court of not an account years delaywillGenerally, byequity open

unaccounted for.

settlement ofto effect aThe of this bill in wasobjectalleged equity
From theaffairs the firm of & Eaton.the of late Johnsoncompany

the lead-bill, case,and filed in the we derive followinganswer evidence
1834, andThat, D. the Johnsonas as A. defendantfacts: earlying

for theand F. formed aQ. Eaton Lewis Eaton pur-John copartnership
the town ofthe of inof on business carriage-makingpose carrying

State; to of thein this the said Johnson derive one-halfWeare profits
firm, Eatons, the busi-the the other half. In this wayof the and two

the death ofthe until it wasness of firm was conducted dissolved by
D. 1845.Eaton, A.Q. which occurred on the 4th of July,dayJohn

sold hisThe interest of said John was afterwards by representa-,legal
thenbrother, Theto his Lewis F. Eaton.tives partnershipsurviving

December, 1846,Eaton, A. D.in of & tothe name Johnsoncontinued
to Manches-dissolved,it and the defendant removedwas Johnsonwhen

F.1848,D. the said Lewisof A.ter. On the 28th January,day
children, intestate, asEaton died andwithout leaving, representatives,

Eaton, brother Jere-Eaton, his Jane hishis widow Cassan D. mother
sisters, Dow, A.S., : Mrs. LavinaMrs. Elvira J.miah and three viz

of Thomasdefendant, M.and Mrs. Helen Preble wifewife ofJohnson
M. Preble.

answer, that, the of saidin his after deceaseThe defendant alleges
ThomasLewis, the defendant and saidmet,the heirs and thatagreed

work, the sharefinish the and settlePreble should on and upM. go up
notmet this but could agreeof said Lewis. The for purpose,parties

; matters in contro-the but was to refer allterms it finally agreedupon
defendant, to three ar-of thethe estate said Lewis andbetweenversy

1848,March, an ar-A.on of D.the 30th daybitrators. Accordingly,
D.Johnson, Cassanexecuted saidbitration bond was andsigned by


