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the pound, and proceed with them as strays. Rev. Stat., ch. 137, sec.
13. At common law, beasts, taken damage feasant and impounded,
must remain in the pound tili-the owner made satisfaction, or contested
the right to distrain, by replevying the chattels. 3 Bla. Com. 13.

VIL. The defendant contends that the action of trover is mot the
proper action. “The wrongful taking,” says Chitty, (1 Plead. 153,)
“of the goods of another, who has the right of immediate possession, is
of itself a conversion, and, whenever trespass will lie for taking goods
of the plaintiff wrongfully, trover will also lie. Rackham v. Jesup,
3 Wils. 832; Cooper v. Monke, Willes, 55; 2 Saund. 47 k. n. 1.
And if the goods be wrongfully taken as a distress, though they be not
removed from the place in which they were, yet trover may be support-
ed, because the possession in point of law is changed by their being
seized as a distress. Cooper v. Monke, 1 Willes 56.” The same
point is held in Brshop v. Montague, Cro. El. 824; Skipwith v.
Blanchard, 6 T. R. 298 ; Cro. Jac. 50; Cooper v. Ohitty, 1 Burr.
81; and in Put v. Rawsterne, 4 Sir T. Ray 472, in which it was held
that trover would lie for goods taken under a wrongful distress ; Pierce
v. Benjamin, 14 Pick 360 ; Farrington v. Poyne, 15 Johns. 431;

. Prescott v. Wright, 6 Mass. 20; Wallis v. Truesdell, 6 Pick. 455;
Connak v. Hole, 28 Wend. 462; 2 Saund. Pl. and Ev. 869.

VIIL In trover it is not usual to plead any other plea than the gen-
eral issue, not guilty, except the plea of the statute of limitations and
arelease. 1 Ch. Pl. 490. The defendant, under the general issue of
not guilty, may prove that the conversion complained of was done by
authority of law in making a distress, though the proceedings may have
been irregular. Wallace v. Hing, 1 H. B. 13; see Skipwith v.
Blanchard, 6 T. R. 298; 3 Phill. Ev. 229,

Case discharged.
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When a defendant, arvested in mesne process by virtue of an affidavit endorsedfon the writ, is
carried before two justices of the peace to be heard on his applieation for discharge from
the arrest, he may, in addition to his affidavit, be requested to answer under oath questions
proposed. to him by the creditor. ’

If he decline to answer such questions and thereupon withdraw his application to be discharg-
ed, the officer holding him in arrest may legally commit him to jail.

After being legally committed to jail, he cannot apply to two justioes for his discharge.

PrrITioN for habeas corpus, addressed originally to Bellows, J.,
and by him adjourned into this couxt.
The petition alleged that the petitioner was restrained of his liberty
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by the defendant, the sheriff of Hillsborough ; that he was arrested Oc-
tober 1, 1864, on three writs of mesne process, and, on the same day,
made application to Merrill F. Stevens, the deputy of the defendant,
who then held him arrested on the writs, to be carried before two justices
of the peace to take the oath prescribed by law, and for his discharge ;
that Merrill F. Stevens thereupon carried him before James U. Parker :
and Bradbury P. Cilley, two justices of the peace,quorum unwus ; that he
made and submitted to said justices a sworn statement that he did not
conceal his property so that no attachment could be made, and that he
was not about to leave the State to avoid the payment of his debts ; that
a hearing was had and the creditors introduced evidence intended to neg-
ative the sworn statement of the petitioner, and called on the petitioner
to be sworn in order to his examination before the justices; that the pe-
titioner objected to this, and, when the justices, after advisement, decid-
ed that he must submit to such examination, the petitioner withdrew his
application, and declined to proceed further in the matter; that his af-
fairs were in so complicated a state that he did not understand them himself
and could have made no satisfactory explanation of them ; that, on the
first day of December 1864, he made application to the said Daniel F.
Stevens to be carried before two justices on said writs ; that said Stevens
then refused and continued to refuse, &c., and imprisoned him and re-
strained him of his liberty.

It appeared that the petitioner was arrested, and carried before two
justices, as stated in his petition ; that he presented to said justices his
affidavit denying in general terms the facts stated in the affidavits en-
dorsed on the writs ; that the creditors introduced evidence to contradict
the affidavit of the petitioner, and proposed to examine him further un-
der oath, to which he objected ; that the justices decided he should sub-
mit to the examination ; whereupon the petitioner declined to submit to
such examination, and proposed to withdraw his application, to which
the creditors objected ; but the justices, being of opinion that he had the
right, allowed him to withdraw it, and he was thereupon committed to
jail on the writs, and continued to be imprisoned on them in the county
jail.  On the first of December, 1864, he applied to the sheriff to be
again carried before two justices, and was refused.

Topliff, for the petitioner.

Morrisou, Stanley & Ulark, and Eastman & COross, for the de-
fendant.

Perumy, C. J. No person can be arrested in any suit on a con-
tract made after March 1, 1841, unless the affidavit prescribed by the
statute is endorsed on the writ; and in such case “the defendant when
arrested may require the officer making the arrest to carry him before
two justices, one of whom shall be of the quorum; and such justices,
upon consideration of his affidavit and such evidence as may be laid be-
fore them, if they believe he does not so conceal his property and hasno
intention to leave the State, may make an order for his discharge upon
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the writ or execution, and he shall be released. Was the decision of the
two justices, that the petitioner should be subjected to a personal exami-
nation on motion of the creditors, right?

The hearing on the application of the debtor for his discharge from
arrest is to be on his affidavit and such evidence as may be laid before the
justices. The debtor must present his affidavit as part of the evidence ;
but the provision that he shall offer his own affidavit was not, we think,
intended to shut out any other evidence proper to be received on such
an inquiry. The statute evidently contemplates that there shall be op-
portunity for a full investigation of the question, whether the debtor is
entitled to be discharged from the arrest. A general denial of the facts
stated in the affidavit endorsed on the writ would be of little use to the
creditor, who proposed to enter upon a serious examination of the case;
and it could not have been the intention of the statute to deny the cred-
itor the right of putting particular questions to the debtor. Besides,
by the statute of 1857, “no person shall be excused or excluded as a
witness in any civil suit or proceeding at law or in equity by reason of
interest in the event of the suit as a party or otherwise.” This was not
a.criminal, but a civil, proceeding at law, plainly within the aims, and
the scope and intent, of the statute. Our opinion, therefore, is that the
ruling of the justices on this point was correct.

The petitioner was carried, on his request, by the officer who arrested
him, when he was arrested, before two justices, who heard his applica-
tion and correctly decided on the question of admitting the creditors to
examine him under oath, and, so far as appears, on all other questions
which were raised before them. The debtor, before any decision on the
question of his discharge, chose to withdraw his application, and was
legally committed to jail on the writs. He certainly stands no better on
this state of facts than he would if he had made no application to the
officer who arrested him. He afterwards applied, not to the officer who
arrested him, nor when he was arrested, but to the sheriff after his com-
mitment to jail,to be carried again before two justices. But his right to
be carried before two justices is on application to the officer, who arrests
him, and when he is arrested. His application must be to the officer
who arrests him, while heis held in arrest by that officer, and before he
is committed to jail. After commitment neither the sheriff nor the jail-
er has any authority under the statute to carry him before two justices.
He may be discharged from jail by giving bail ; but the provision of the
statute, which we are considering, evidently relates only to the time
. while the debtor, before commitment, remains in the custody of the of-
ficer who arrested him.

Our gonclusion is that the petitioner was legally imprisoned and was
not entitled to his discharge, nor to be carried again by the sheriff be-
fore two justices of the peace.




