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so and to the recover-transferred the satisfaction ofconveyed judgment
decree, de-ed the think the formerintestate. In that weby plaintiff’s

interested, therefendant is that an billso if this were originaldirectly
a If these convey-could be no doubt that he to be madeought party.

them,aside,ances and transfers set he must lose theare advantage of
it.not affectedand cannot that his interest could be bywesurely say

that, cause, theWe are therefore of the for thisopinion, supplemen-
istal bill defective and must be amended.

Stearns,The of A. W. weadditional cause demurrer assigned by
considered, but,not and not be necessary;have it may uponperhaps

at thecauses, tenusthe the cause oresecond and third and assigned
hearing.

The demurrer is allowed.

Derry Heath & al.The Bank v. A. C.

injunc-bill athe defendant had filed his in and obtained temporaryWhere equity,principal
the rule ofagainst agreeablyat tohim, also,and hadtion to action lawstay plaintiffs’

theand wherehis bond ofcases,in such also filed withindemnity sureties; principalcourt
ofliable on his bondand becometo maintain his bill, therebydefendant had failed said

damages bond;under his saidshould recoveras the reasonable whichindemnity, plaintiffs
injunction,during should besaid theythat the time wereheld, plaintiffs delayed by

bill incosts, in and thelegaltheir both the suit at lawto recover taxable equity,allowed
original proceedingsnot realize the same on thethe have or cannotplaintiffsprovided

are liablereasonable counsel fees whichagainst defendant; also,the theyprincipal plaintiffs’
cases, sameoriginalin of for the time.to both thepay

origi-accruing ondamages under the thebond,as his interestrecover,should notPlaintiffs
original in-suit at can that the defendants have becomein the unless showlaw,nal note they

damage toinjunction, suchthe or that the have suffered somesincesolvent equalplaintiffs
fault.interest, without

llfch,bond, 1861, ofin the sumdatedon February penalDebt,
:$500, conditionthewith following

such, that,is whereas an injunctionof this obligation"The condition
of the Jus-the oneissued Hon. J. E.been Sargent,this byhas day

State, said Derryof saidthe Judicial Courtof againsttices Supreme
Heath; if the said Heaththe said Albe nowBank, of C.petitionupon

Bank, such as be occa-to said all mayand satisfy damagesshall pay
thecaseof said insaid Bank reasonby injunction proceed-to thesioned

shall be determinedhas been issued againstsaid injunctionin whiching
void, in force.”himself, this shall be otherwisethen obligation

decision, other, facts areand no theof this followingtheFor purposes
upon:agreed

thein said was issuedof conditionthe uponThat injunction spoken
asaid Bank to suitHeath stayin saidof a bill equity by againstfiling

aas onBank said Heath suretyof said promis-in favor againstat law
ofhim from thenote, decree,aand to obtain paymentdischargingsory
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note;said said of andthat suit in after the testimonytakingequity,
Heath,the the said and the Bankof decidedwashearing parties, against

recovered for amount the note andin the suit at law the ofjudgment
interest and costs.

The claim thisto in suit:recoverplaintiffs
First. The interest said time that the bill inon note the equityduring

was and the atsuit lawpending stayed.
The atSecond. taxable costs in the suitand counsel fees law during

the same time.
Third. The and the suit.taxable costs counsel fees in equity

If, facts, the actionthe the court are of thatupon foregoing opinion
stated,cannot be maintained for of the claims the arethenany plaintiffs

to nonsuit,become maintained,but if it can then the case is to dis-be be
charged.

A. W. for referred Court v.the to BlaisdellSawyer, plaintiffs,
81;Blaisdell, 74;N. H. Bedel,14 Loomis v. 11 N. H. French v.

Parish, 500;14 H. Lull,N. v. 4 N. H. 498.Lyman

Cross, defendant,Fastman & Court,for to the ofreferred Rule be-
the 36th inRule 38 N. H. 612.ing Chancery,

Nesmith, action,J. In this the are entitled to recoverplaintiffs
whatever in fact for-may have sustained reason of thedamages, they by
feiture of Blaisdell,the condition of the bond in suit. v.Blaisdell

N.14 H. 81. The to the are such as re-damages plaintiffs naturally
sult from the of the in thebill anddilatory operation equity, injunction

law,which suit at and the tostayed costs incident suchplaintiffs’ legal
It is understood that the of court ad-proceedings. decision the was

verse to the defendant,ofmaintenance the bill in the becausebyequity
there a fullwas and at law hisremedy foradequate complaint.

The first claim for in thismade case the is fordamages by plaintiffs
such law,interest on their innote the suit at accrued the timeas during
of the of in suitthe bill or the of the at law.pendency stayequity,

think, however, that,We should thisbefore the be allowed forplaintiffs
claim,item of their itshould make evidencesatisfactorythey byappear

court,to the that the to the note of inthe embracedsigners plaintiffs
law, insolvent;suit or,their at had become in some other with-way,

out fault of the had suffered to an amountplaintiffs, they equaldamage
to such interest.

allowed,The should the timebe wereplaintiffs during they delayed
the defendant’s their taxable costs in suitby both theinjunction, legal

at law and bill in the has or bethe same not cannotequity, provided
law,realized, from the the at thesuit orparties, defending prosecuting

said bill in equity.
allowed, case,The should also be as in this suchplaintiffs damages

reasonable counsel theirfees as or are liable to tohavethey paid, pay
counsel, time,for inthe same both cases.



526 v. EMERSON. [Hillsborough,WHEELER

In this to onbonds,class of are authorizedcourtsinjunction proceed
liberal indem­and such as will adequategrounds, giveupon principles

innocentfor to theloss,the occasionednity or has beeninjury which
ewho has of th­ rulessuffered unjust applica­from Someparty delay.

ble to this & al. v. Frenchclass of cases inare well discussed Parish
& al., 14 N. H. 497.

Under of thethe agreement parties,
case isThis discharged.

B. Emer-Ebenezer T. Edward Emerson and F.Wheeler v.

Trustee.son,

belongingchargeda notesWhere trustee has been for or on account of certain promissory
originally mortgages orofto the and secureddefendant, which were by personalprincipal

been in thecourt,real and an of the haveestate, notes,said under order placedpromissory
of thismortgageof a the thehands the deeds of also to receiver underreceiver, pass power

and theagreeablyare to be to same.order, ofdisposed
at time of thea in his thetrustee is liable for be hands&c., maywhateverGenerally, moneys,

subject legalto suchbelongingservice of to the debtor,him,writplaintiff’s upon principal
against debtor.haveand the entitled to saidset-off as trustee beequitable may

at time of thein his hands theThe trustee be in from the fundscannot to purchasepermitted
accruing disclosure,time before his out-service of or athim, anywrit anyplaintiff’s upon

attachingstanding against prejudiceto of the creditors.claim thedebtor,the principal

Foreign for thetwoThe court reserved questionsAttachment.
court; the dis-samedetermination of the otherwhole questions upon

term.thein decided at lawclosure the same case have beenrecently
case,this andare a ofThe former case and the disclosure made part

be referred intomay argument.
in his byThe for certain notes signedtrustee was possessioncharged

defendant, a wasother to and receiver appoint-and thepersons payable
estateof realed. The had in his certain mortgagestrustee possession

notes, anddefendant, saidto to securemade said other theby persons
was, should bethe first the trustee chargedreserved whetherquestion

for said mortgages.
trustee, certainheAfter of said writ on thethe service purchased

§104.50,receiveddefendant, and, after saidnotes the purchase,against
forhe was actingin of underof the whichattorney,pursuance power

ofdefendant, attorney,under saidsaid and redeemed said sums power
defendant, ofset-off§104.50, inconsent ofand the partbyapplied

said notes so purchased.

trustee, toson, the Haven v. Went­for referred courtB. F. Emer­
; v.; Barrett, N. H.worth, 2 375­2 N. H. 93­ Adams v. Greenleaf

112;273; 12 N. H. Swam­Perrin, H.8 N. v. Cushing, ­Boardman
Smith, 19 N.;H. 369­ Hills v.scot N.Machine Co. v. Partridge,25

H. 381.


