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Georese B. Witkinson v. ALoNzo ALLEY.

The tools of the occupation of a debtor, being a farmer, and to the amount of fifty dollars,
are now exempted by law from attachment and execution, whether required for immediate
use or not.

The farmer’s tools of occupation are his plough, cart wheels and other rigging, harrows,
drags, and sueh implements of husbandry, or of manual labor, as are appropriate to the
business of his profession.

»

Ta1s action was tried by the court. It was trespass against the de-
fendant, as an officer, alleging that he took with force, &ec., on the 4th
" of April, 1863, plaintiff’s plough, wheels, axletree, &c., harrow and
drag, all of the value of $15, alleged to be the tools of his occupation,
and exempt by law from attachment. It was admitted that the plaintiff
was by profession a farmer, and that the aforesaid tools were the same
used by him, and required for nse on the farm occupied by him, and
~ that he had no other farming teols at that time left for his use equal to
the value of five dollars.

The defendant’s plea was the general issue, with a brief statement,
under which he alleged the taking, as an officer holding an execution
against the plaintiff, in due form of law, &c., and that he was duly
qualified to execute the same, and complied with the law in advertising,
selling and applying the proceeds of said property in all respects on said
execution. The facts, as set forth in said brief statement, were admit-
ted, and the defendant contended that the aforesaid property was liable
by law to attachment, The court ruling differently, as plaintiff was a
tenant and did not require the use of his tools, upon the facts as found,
the defendant excepted. Elias Towle, Esq., was appointed auditor,
under the agreement of the parties, to assess the damages, provided the
opinion of the court should be for the plaintiff.

&

Pease, for the plaintiff,

Topliff, for defendant, referred the court to the following authorities :
Daily v. May, 5 Mass. 813 ; Buckingham v. Billings, 13 Mass.
82 ; Howard v. Williams, 2 Pick. 80 ; Danforth v. Woodward, 10
Pick. 423 ; Smith v. Gbbs, 6 Gray 2985 Pierce v. Gray, 1 Gray
67. To show the probable intent of our statute, defendant’s counsel
referred to 11th chap. sec. 36, 81 Rev. Stat. of Maine.

Nesmrrr, J.  The object of our statutes in exempting property from
attachment and execution, manifestly is, to protect for the use of poor
debtors, including farmers, such tools of their trade, not exceeding a
definite amount, as might be indispensable in enabling them to obtain a
living in their occupation. The statute of A. D. 1807 exempted from
attachment and execution one cow, or, in case the debtor was a mechan-
ic, tools of his occupation to the value of $20, in lieu of said cow. This
statute gave the farmer no protection.

The next statute on this subject, passed January 3d, A. D. 1829,
was a little more liberal in its terms. Among other things, “it exempt-
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ed from attachment, not only a cow and hay, &e., but, in case the
poor debtor be a machanic or farmer, tools of his occupation to the
value of $20. The statute of 1829 remained in force up to the time
of the revision of the statutes in A. D. 1842, when the statute assumed
its present form, except as to the amount of tools to be exempted. By
Chap. 2604, sec. 1, of the Pamphlet Laws, passed July 2, 1862,
“tools of the occupation of a debtor to the amount of $30, in addition
to the amount before exempted from attachment,” were thereafterwards
to be exempted. '

The obvious purpose of the present statute appears to be mnot to dis- |
criminate in favor of any particular class of poor debtors, but to secure
to all laboring men a limited proportion of those helps or means by
which they are accustomed to obtain subsistence in their respective oc-
cupations or professions. The word fools, as used in these statutes, is
presumed to embrace such implements of hushandry or of manual labor as
are usually employed in, and are appropriate to, the business of the several
trades or classes of the laboring community, and according to the wants
of their respective employments or professions, whether furmer, me- -
chanic, manufacturer, or, in fact, any artisan or laborer, who may re-
quire the use of such helps to obtain his living. The limitation common
to all debtors is, that he shall not retain more than fifty dollars worth of
tools as against his creditor. This may sometimes embrace the black-
smith’s hammer and his anvil, and sometimes not, if the anvil alone be
worth $50 or more.

The last exemption law in Massachusetts was passed in 1857—Chap.
235, sec. 1, Rev. Laws; there the exemption of the tools of occupation
is permitted up to one hundred dollars. Courts there, in giving a con-
struction to this kind of statute, have, in one case, allowed a family a
sewing machine ; in another case, to a fiddler his fiddle and bow, when
used by the fiddler, obtaining his living by that craft. In another case,
the tools of the jeweller, suitable for himself and journeyman or ap-
prentice in his employment, were exempted. Howard v. Williams,
2 Pick. 82. Recently, in the case Pierce v. Gray, 7 Gray 68, Judge
Thomas employs the following decisive language, where a poor debt-
or’s shovel, pick-axe, dung-fork and hoe had been seized by the order
of a creditor: “That the business for which they were used was hus-
bandry, does not render them less exempt from attachment. In the
country, farming or gardening is, or ought to be, part of a man’s busi-
ness, and the soundest policy, as well as the language of the statute,
forbids the taking of any of the tools so necessary to all good hus-
bandry. And then tools may become more necessary, when the debtor
has lost his land, so that he must get his bread by tilling the land of
others.” The latter part of Judge Thomas’s reasoning was evidently de-
signed to meet the illiberal inference of Judge Parsons, in Daily v.
May, 5 Mass. 313, who there appears to ridicule the idea, that the
legislature could have intended to leave to the debtor a plough, and
cart, and gearing, and, at the same time, give the power to take away
his oxen, without which they would be of no use.

The doctrine of Judge Thomas seems to us to comport with the de-
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sign of their law, as well as our own, and to be such as should be adopt-
ed here in practice. 'We are of the opinion, therefore, that the plain-
tiff is entitled to recover for the value of the property sued for, and thai
the case must go to the auditor to ascertain the amount.

Patrice v. CowLzs.

Upon an appeal from & decree of the judge of probate allowing a guardian’s account, the
only matters open to inquiry by the appellant are those specified in his reasons for appeal.
But the appellee is not thus confined, but may, on such appeal, show error in any part of
the decree and have it corrected.

In such case the original reasons for appesl may be amended in any way that does ot change
the nature of the claim. The manner of stating the claim may be changed, and the
grounds on which it is sought to be recovered, provided the court can see thut the same
thing is sought to be recovered or accomplished under the amendment as under the original
reasons for appeal.

New and independent reasons for appeal cannot be agsigned by way of amendment.

In such oases of appeal, neither party can claim, as a matter of right, that any question of
fact that may arise shall be submitted to a jury. But this court may, in its diseretion,
submit any such fact to & jury, when deemed proper.

‘When an suditor is appointed by this court in a case like this, to hear the evidence <ad repoit
facts, he does not derive his powers from the statute providing for the appointment of audi-
tors to state sccounts between parties, nor have the parties in such case any right to try
by a jury, any facts thus found by the auditor.

If either party desires o jury trial, the motion for issues should be made before the appoint-
ment of an auditor. .

SARGENT, J. In this case the defendant Cowles had been guardiar
of one Hubbard for several years, and settled his account as guardian
in the probate court in 1860 ; had afterwards resigned his trust, and the
plaintiff was appointed in his place in 1862, who appealed from the de-
cree of the judge of probate allowing said Cowles’ account, and had
filed his reasons for appeal. After an auditor had been appointed to
hear the evidence and report the facts to the court, the plaintifi’ moved
the court for leave to amend his reasons for appeal in three particulars—
the details of which are not material—and furnished the court with the
amendments which he desired to have allowed. This motion was con-
gidered by the court, and the following opinion was delivered at the July
term, 1864: “It has been settled in this State, upon an appeal from a,
decree of the judge of probate, allowing a guardian’s account, that the
only matters open to inquiry by the appellant are those specified in his
reasons for appeal. Every thing else not being objected to is presumed
to be assented to by the appellant as correct. Bean v. Burleigh, 4
N. H. 550; Mathes v. Bennett, 21 N. H. 188 ; Hutch v. Purcell,
21 N. H. 544 ; Twitchell v. Smith, 35 N, H. 48, But it is held that
the appellee is not thus confined, but may, on such appeal, show ervor
in the decree and have it corrected. Twitchell v. Smith, supru;
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