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his, andhave beento do this him the in lawfor as his act wouldagent,
a consent on hisin beenthe to be thus taxed would havegiving property

statute; fallwould clearlythe and the casewithin the ofpart meaning
an act done in theofwithin the that ratificationthe subsequentprinciple

and to an antecedent authority.name of another is equivalentbehalf
El. 61.Prat v. Cro.Taylor,

thisland thanotherThe finds that taxed for nothe wasreport pauper
anforwife, he abate-in his thatwhich was and whenby appliedgiven

Thehe for the land.ment on the tax knew he taxed pauper paidwas
hisabated onand the residue wasof the tax assessed on this landpart
hebut becausetheon the not that tax wasand illegal,request, ground,

is atoramounts to awas and unable to it. This recognition,poor pay
assessed;a that the tax was legallyleast ofevidencestrong recognition,
thein that wife’sthe findingand from arbitrator was well warrantedthis

by theto him ratifiedact in in the land to be taxed was pau-giving
per.

theon theJudgment report defendants.for

v.Smith Silas Davis.Thomas J.

guardianappointing a the as an insanefor defendantcourt,A decree of the person,probate
the suchnot,has to Judicial is after rever-Court,been reversed onwhich appeal Supreme

against theobjection the of a suit him aftera sufficient to maintenance commencedsal,
but thebefore reversal.appeal

given a note an insane been33.,hadhad toA.,Where who person,promissory subsequently,as
andguardianship guardianshipthe but the the notelatter, ceased,the of hadunderplaced

held that it not to thetherewith, maintenance,in no connected waswas bynecessaryway
guardian-after the of theagainst note,of an action on the commenced terminationA.,B.

guardian thehis as such had been settled infor B. to show that account probateship,
court.

and aagainsta her for andmade husband assaulta was wifeWhere by battery,complaint
that husband not to theheld the liableher,obtained was attorneywarrant was by employ-

him the andand in relation to war-the for serviceswife,ed by complaintexpendituresby
were necessaries.unlessrant, they

manage-performing him in thecommencing a suit for a client and services forAn attorney,
recover of his client reasonable for' hissuit,and of the compensationment settlement may

^thealthough it the costs taxable for the latter in suit.exceedservices, may

Assumpsit. referee, whom, thisto of theThe by agreement parties,
oncourt,under a rule of heard theaction was submitted having parties

1864, the :made24th of reportthe Sept. following

the said referee finds theand ofthe evidence parties,pleas"Upon
: the note-described in thefacts That plaintiff’s specificationfollowing

defendant, has ex-the and beento said Flint neverby paid,was given
thereof, and that thereon the backas the indorsementbyappearscept

§140.50; Flintis said note the sum of that said ap-due onnow was
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defendant,of said as insane ofan the courtguardianpointed person, by
in'November, ;Grafton,for the of 1859 that hecountyprobate accept-

trust, that, 1860,anded said as andbonds inrequired bylaw,gave July,
he his astrust said which wasresigned guardian, resignation accepted

saidby court. The evidence tended to that said Flint hadshowprobate
account,notice for a his ofsettlement of and hisgiven guardian’s private

defendant, court,claim the in said but it did notagainst probate appear
settled,that said hadaccount ever been nor did it thisthat noteappear

Flint,had ever been to saidallowed on settlement in saidany probate
December,court. About the first of 1861, said Flint delivered theday

who,of said note to this on the 2d of thepossession sameplaintiff, day
December, thiscommenced suit thereon. The claimed hethatplaintiff

said at the time it Flint,note was thus todelivered him saidpurchased by
same;and now owns the while the defendant claimed that there was no

thereof,bona sale but that said Flint now owns the same. But thefide
referee, itthat makes no difference in law whether the noteunderstanding

not,was thus sold to the or doesactually not think it materialplaintiff
to that fact.pass upon

The defendant claims that this him,suit can not be maintained against
hebecause underwas as an insane at the time it wasguardianship person

commenced.
that,It after said hadFlint anotherappeared, resigned, application

made thewas defendant’s to anotherby wife have guardian appointed
defendant, that,onover the the of and herground insanity, upon appli-

cation, such were had thein court in saidproceedings probate county;
1861,that in said Davis anFebruary, was decreed insane saidbyperson

court, and, in the March one James M. Lamed wasfollowing, appoint-
Davis,ed over said who the trust andguardian bonds asaccepted gave

;the that said oflaw Davis from said decree saidrequires appealed pro-
court,bate him insane and a whichadjudging appointing guardian, ap-

Court,was entered at the Law Term theof Judicialdulypeal Supreme
but that the was afterward of ofappeal disposed by agreement parties,

reversed,an that the of the courtdecree should beentry andby probate
thisit was so decreed. Whether decree thus enteredwas before or after

suit,the commencement of this did not Should the time whenappear.
material,this decree was entered the entries on the dockets of theprove

theclerk of court in said be referred to for thecounty Saidmay proof.
law,Larned ofnotice his to and assumedgave appointment according

asome control over said Davis’s for 'in thefew days ofproperty spring
1861, saidDavis,tobut then the control of the same and wait-gave up

be theed till the should settled and hasquestion neverupon act-appeal,
December,ed as This suit wassince. 1861.guardian brought,

If, circumstances,under these this suit can be maintained saidagainst
Davis, I the amount of said note and interest,allowed said plaintiff

§140.50.toamounting
maintained,If I on this defendant,this suit cannot be find item for

as also on the account. But if this suitall items of can be maintained
Davis, find that the first four items insaid then I theagainst plaintiff’s

account on the bookswere entered Mrs.againstasoriginally plaintiff’s
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Davis; that herSirs. came to the with some ofDavisSilas plaintiff
1860, him,fall him toin the of consulted andfriends and with procured

defendant, on the samethe notmake the two complaints against though
Davis, for assaultof which and sworn Mrs.both wore to byday, signed

her, farthershe that she fearedand battery personalupon complaining
herself, and also life that sheto that her was inviolence procur-danger;

; andto issue said that one was madewarrants oned complaintsplaintiff
sheriff,Haines, to toMr. a was Or-gohanded to who directeddeputy

defendant; asthat he assistanceand arrest this went and took suchford
there, andbut that could thedeemed he not find defendanthe necessary,

him; as-that he for fornot arrest oatdid money paid expenses,charged
services, §4.25, tosum which heand his own the ofsistance charged

custom, thethat the same has beenas was his and by plain-paidplaintiff,
; that, had this to the eitherafter Haines returned warranttiff plaintiff,

Hanover,made to the de-or the other one him was sent wherebythat
arrested, the afound and and was returned beforewas warrantfendant

there, thatto the directions of this and saidcontrary plaintiff,magistrate
the for notwitnesses thewas prosecution appearingDavis discharged,

1860,the autumn of Mrs. made herhim. DavisDuring peti-against
to her insaneto court husband decreed anthe have person,tion probate

the of the wasfor a plaintiff employed byand appointment guardian;
matter, and, for a hear-when an order of notice was obtainedin thather

Haines,this order Mr.the handed to whoon that petition, plaintiffing
fees, cents,and hissame on this defendant thirty-threethe chargedserved

same, inhas is third item thewho the which thethe paidto plaintiff,
§2.50,The the sum the fourthaccount. ofplaintiff chargedplaintiff’s

account, for and assistance in thein his adviceitem uponproceedings
warrants, I find theseand and that services were render-the complaints

Haines, into be faith thisbyand by good plain-ed performedprocured
Davis, her and Is in lawtiff, Mrs. at instance the defendantrequest.for

thus his ? If he is thus liablethese sendees wifeprocured byliable for
services, beall of these and suit can maintainedanyfor or againstany

stated, then forbefore I find the for all suchon thehim grounds plaintiff
as liable tothe defendant is in lawthese itemsof pay.

to fifth and items of account in thethe sixthIn plaintiff’s spe-regard
cification, the in sum-I find that was defendant theemployed byplaintiff

him;1861, to a thatcommence suit one Allen forofmer against plain-
of totiff, the state the in relation thenot knowing proceedings guardi-

defendant, same thethe writ in the ap-over brought way chargeanship
the offi-the that said defendant directions toin specification; gavepears

that, theto near ofin lastcer attaching September,regard property;
met, Smith, at1861, and and that con-said Davis Davis’s request,Allen

differences,them, in andthem theirand assisted adjustingferred with
effected, that Allen to saida and oversettlement was finally paidthat

Davis, §660.41,said the sum of the amountfor being(thatplaintiff,
on taxable for and ser-the Aviththe costs writfinally by parties,)agreed

; indefendant his services assistingthe withvice that plaintiff charged
cent, collected,settlement, onand one thethe also moneyabout per

inthe fifth sixth itemsare and the account.which plaintiff’s
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Defendant these can be madeclaims that no such as legallycharges
him, client,as costs for the writagainst his after his taxableby attorney,

and service reasonablehave I find the sums werebeen chargedpaid.
amount,in if can be allowed.suchany charges properly

1861,Prior to 1, said hadOctober or that day, plaintiff paidupon
over to the of saiddefendant six hundred dollars of the collectedmoney
Allen, time,for which, from time toof as it had beenportions plain-paid
tiff took notes,the not interest. said 1stdefendant’s On daybearing
of October, 1861, notesto hethe tendered the defendant whatplaintiff
held him of this Allen and also the accountagainst for portions money,
contained in the made outfirst four items in the plaintiff’s specification,
as against Davis, full,said a sum of suf-and in and of moneyreceipted
ficient with account,these thus to make thenotes and this receipted, up
sum of §660.41, which said Davis to therefused accept, groundupon
that he was not forliable to and not the ser-would allow any thingpay
vices wife, stated, and saidprocured his as above Davisby thereupon
demanded of ofthe the whole amount of collected Al-plaintiff money
len, received,he the refused towhat had whichexcept already plaintiff
pay, it, is,as he had tendered that the amount ofbyexcept deducting
his account, bill,and as stated. thehis above Whenreceipting plain-
tiff defendant, stated,made the to the saidtender as above he to the de-
fendant tender,that if he andthe allowed his account for theaccepted
services wife,said he should about hisprocured Davis’sby say nothing

for suit,and thecharges services commission in Allen but that if he did
tender,not the he shouldaccept recover those in the(plaintiff) charges

Allen suit of him if he could.
The seventh item in the account I disallow.plaintiff’s
The suit,defendant does not or in this butbyplead guardianappear

does so either in or byperson attorney.
off-set,The §60.41,sum claimed the defendant in his I al-by being

defendant,lowed to the stated,the facts he canprovided, alreadyupon
and the inhave same allowed to him on accountproperly present person,

of his or andbeen under I submit thebeing tohaving guardianship,
court whether these befacts interest can allowed on this sum.upon any

not, §60.41,If then the balance of this sum afterof thededucting
amount thpallowed his account in his shouldplaintiff upon specification,
be deducted from the amount of the note. If interest should be allow-

off-set,ed on said then interest is to be cast such balance after de-upon
account, October,the 1861,from the first ofdayducting plaintiff’s and.

the amount thus obtained to be deducted from the note.”

Smith, se.pro

Blaisdell, for defendant.

Bartlett, J. The themade the defendant toonly objection by
maintenance fact,of this suit is notunfounded in for the defendant was
under commenced,at the as- in. this-it theguardianship time was appeal

hadcase 1861,,vacated the decree inof the court whichmadeprobate
YOL. XLY. 37
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1861,Term, thoughreversed the at the Decembercourtwas by appellate
Sabin, 4v.after Cush.not till the commencement of this suit. Arnold

203; 170,46; Bennett, sec. 12. Al­ch.v. 21 H.Mathes N. S.R.
forhis money"a can maintain no action wardthough guardian against

ward, set­he hasas to the untiladvanced or services rendered guardian
court,” v. Phil­his account in Smithtled the probateguardianship

54,396, Worcester, v.brick, 11 N. H. Davis2 N. H. v.Phelps
400, that ruleDrew, 6 the does not fall withinN. H. note in suityet

theheFlint to transferredits reason. had ceased be beforeor guardian
histhe and it was in no connected withto way guardian­note plaintiff,

trust. The reasonhad been to him before he held thatbutship, given
law,is, that, court is madeof thethe rule the ourof by policy probate

accounts, ch.the all R. S.tribunal for settlement ofthe guardianship
;14, &31, 152, 4 does150, 17 ch. & 9­ but the casesecs. secs. present

that follow fromthat reason. The inconveniences wouldnot come within
thanof the rule to cases like the seem to usan extension greaterpresent

to beany advantage likely gained.
thestands, foras it now the cannot recoverthe report,Upon plaintiff

warrants,the forrelation to and and thein petition;complaintscharges
necessaries, ashas not found that of thesethe referee wereany expenses

neither allowed the items nor that there were reasonablehe has reported
Palmer, H.39 N.for the Morris v.grounds instituting proceedings.

L.Holt, 23; 42 H. 480. See v.128­ v. N. Chester Rolfe,Morrison
; Palmer, H.; 38120­ Palmer v. N.In re Ib.& 100­Eq. Cumming,

497; 150, sec. 10.420; R. ch.v. 35 Me. S.Belgrade,Hospital ­
to theis, the or made counsel assubmitted refereeby byNo question

in' the 5thto contract for thedefendant’s services chargedcompetency
fromother than arise6th items of theand specification, mightplaintiff’s

March, 1861, andinof a the courtthe byguardian probateappointment
mayof. this thethat has. been Upon report plaintiffalready disposed

items, the chargesthese as referee has found them reasonableforrecover
canservices, thatand the defendant’s no such chargesfor the objection,

Hatch,made, N. H. 247.is not well taken. v. 43be Wellslegally
theinsufficient because the first four items ofThe tender was plaintiff’s

due,to have and needare not been therefore we inquireshownaccount
; v.Bankit. 14 Pick. 315­as to See v.no further Bancroft,Cary

haveHoward, 235. can see that other13 Mass. We questions might
trial, but as raised thehave not been here by partiesthe theyarisen upon

referee,the them.us we have not examinedtoor submitted by
note and foris entitled to for the amount of therecoverThe plaintiff

defendant,account; toof his the6th items while accordingthe and5th
§60.41, fromhis interestis be allowed set-off withthe to uponreport,

1861, account1, the balance of his set-off theover plaintiff’suponOct.
balance, isallowed, such and there to beif there be any judgmentthus

such afor the sum due computation.Tor the remaining uponplaintiff


