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Timothy Gay v.& Co. Leonard Johnson.

attaching aWhere the of different the firm is to be determinedcreditors ofpriority property
the individual or character of their the mere fact that aclaims,by partnership respective

signednote is the the is insufficient toindividuals, firm, showwho,promissory by compose
is athat it debt.partnership

Agreed Case. This action is the defendant asbrought against dep-
sheriff, for of in his hands.uty misapplication property

The case arises from the same transaction and the facts are the same
Johnson,as those in 144,& v. 43 N. H.Ballister to whichTenney

reference a decision,is made for of this case.statement Under that
Johnson has satisfied the claim of &Tenney Ballister.

& are the next theCo. creditors as of D.Gay G.attaching’ property
& Co.Piper

There in theremains hands aof said Johnson balance after paying
Ballister, less,& orTenney which is more as be determined themay by

court the raised the defendant:upon following question by
the ofwrits collection creditors andaloneAmong against Piper prior

to Co.,ofthe attachment & was one in ofGay favor James Richey.
This writ D. alone,is G. and directs the attachment ofagainst Piper
his The officer returns he has attached theproperty thatonly. proper-

from which he has now thety as the of saidproceeds, property Piper,
and not of the firm. The execution on said issuedjudgment, against

alone, and of the of thePiper attachedmisapplication property upon
this execution instead of that of & theCo.Gay plaintiff complains.

The founded,notes which the of is are one ofupon Richeyjudgment
§25, alone; another, tosigned by "We the sum ofPiper promise pay
5,61,” &c., B.G. MosesDayton another ofsigned Piper, Clough;
§100, and D. B.jointly G. Mosesseverally signed Piper, Clough.
Said and the said firmPiper were who of D.Clough partners composed
G. & Co.Piper

It is that the involved be toagreed questions submitted the court
case,this and if it is decided thatupon the execution of shouldRichey

be thereof, Co.,or to that of &paid, any the court atpart prior Gay
the trial term balance,to the for suchmay ifgive judgment plaintiff

allowance;asany, be tomay the officer after suchchargeable other-
wise shall be forrendered the forjudgment the amount whichplaintiff

be found in defendant’smay hands.

Williams,G. C. for plaintiff.

Fletcher,Burns for& defendant.

It decided, that,J. has been the faetsalreadyBartlett, upon agreed,
the attached should be first on the ofexecutions theproperty applied

Johnson,creditors. 43 N. H. If thev. 144.partnership Tenney
facts had shown that of thetwo notes of wereRichey really partnership
debts, as he to inyet, chose include his suit and an individualjudgment

could,debt of it be doubted if he as thePiper, may against plaintiffs,
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firm, thewho are creditors of the his execution upon partnershiplevy
; Scherder, 2Marsh, Comst.14 303­ Miller v.v. Vt.Wittproperty.

268; Tincker,; v.213­ PearsonsBackman v. 3Crawford, Humph.­
273;387; v.34 Me. McCrillis36 Me. v.Bicknell Trickey,

141; v.Wilson, 286; Pike, 33 Me. CoburnMe. Lambard v.34
orthisswell, it is to decide questionKer­ 35 Me. 128. But unnecessary

underhis electionif in this case is not concluded byto inquire Richey
and executionto suit and take histhe circumstances hisbring judgment

403,Ela, 35 H.v. N. MaynardBensonindividually,against Piper
of257; the of twoFellows, for the fact that43 N. H. mere signersv.
ofthe firmthe whothe notes held are individualsRicheyby composed

Co., to that these notes wereD. & is insufficient show part­Gr. Piper
17; v.Hanson, N. H.v. 42debts. MaynardWhitehousenership

122;258; N. H.23Fellows, N. H. Richardson43 v. Huggins,
theofSeaver, to theN. 160.v. 16 According provisionsH.Buffum
theincase, for the amountmust forthere be thejudgment plaintiff

hands.defendant’s

Ralph estate EbenAdm’r. of the ofv.& Co. Fisk,Sumner
App’t.Eastman,

aof a claim commissioneradministrator from thean an allowance byWhere, appeal byupon
has file his declarationinsolvent,as the creditor failed to withinan estate administeredof

the4 163 the Revised courtStatutes,as section of ofthe by chapterthirty requireddays
grant him to file such declaration.at the trial term leavecannot afterwards

administrator, from the ofdefendant allowancethe plain-byAppeal,
estate.the commissioner of Eastman’stiff’s claim by

thetheir re-file declaration within thirty daysThe did notplaintiffs
172, Statutes,5, and now moved for leavesec. ch. Compiledbyquired

a declaration.fileto
to thethat it had no or mo-court ruled jurisdiction power grantThe

it,tion, that denied andand on excepted.plaintiffsground

Williams, forG. C. plaintiff.

Fletcher, for defendant.&Burns

statute made it the of theJ. The duty uponplaintiff,Bartlett,
the office withinadministrator’s to file inof the appeal,notice probate

declaration, administratorand to a thehis serve uponthirty copydays
at thetothe of the of andto order produce,judge probate,according

or-court, of the declaration andof this attestedtrial termnext copies
163,order,the R. ch.notice, with S.and evidence ofder of compliance

his; "fail to enter4, that if creditor should2 & 3 and thesecs. provided
aforesaid,” barred. Ib.his should be foreverin manner demandaction


