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to beto, seemthere wouldalludedthe already"Upon principlessay:
to authorize votingof thetheno to question legislaturepowerground

this bill.”doneas have byfor electors they
theconsidered byand ablyThese were very deliberatelyquestions
inas directlyTheir weof Vermont. regardlearned opinionjudges
nofoundhaveof the weand, a examination question,after carefulpoint,

bill submit-did, that theat the conclusionin as theydifficulty arriving,
constitutionalus is free fromted to objection.
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OPINION

A VALID AND BINDING STATUTEVOTING BILLDECLARING THE SOLDIERS’
THE STATE.O­ F

To and Housethe Honorable Representatives:Senate of

on thetheofthe resolution of the two Houses Legislature, passedBy
the Presi-to us1864, and communicated byofthirty-first day August,

the 14th ofHouse on day Sep-dent of the of theSenate and Speaker
and othertheinstant, from journalstember in connection extractswith

theisof the court requested uponevidence the theupon subject, opinion
bill, thequestion by legisla-whether or not the soldiers’ passedvoting

last, a lawsession, has become with-ture the induring special August
out the of theapproval governor.

"an act toit,to,The the bill entitledbill referred as understand iswe
State,enable in the servicethe militaryvoters of thisqualified engaged

President ofof the andto of President Vicevote for Electorscountry,
States,the United for inand Congress.”Representatives

concerned, de-it has beenfar as areSo the of the housestwojournals
to579, that arecided in the H. theyof the 35 N. Rep.judges,opinion

houses, and-be of the twotreated as of theauthentic records proceedings
asrecordedaré the facts thereto be taken ofus as conclusiveby proof

fact, ofofBut, course, questionstaken of nohaving uponopinionplace.
in votethereof, anyeither hodse or member expressedor committeeany

evi-asresolution,or can beand in said competentrecorded journal,
dence upon any subject.

othermuchalsoIn there isconnection saidwith presentedjournals,
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evidence is,variousupon But our thatpoints. it was notimpressipn
article 74contemplated constitution,of ourby which authorizes each

branch of the council,as aswell thelegislature, and togovernor require
the of theopinion of thejustices courtsupreme upon ques-important

law,tions of and occasions,solemn thatupon the calledshould bejudges
to settle ofupon questions therefore,fact in not,form. shallWeany

undertake to decide fact,matter ofany or the evidence with anyweigh
view of thesettling decision ofdisputed questions, which upondepends’ -evidence alone.

But the of house,the senate andpresident of the inspeaker presenting
us,the case to seem to assume that certain facts are established and

andproved, arethey assumed them as the facts in theby Now,case.
we withoutpropose, in relation to the orany existencegiving opinion
non-existence of facts,such to take towhat we understandsubstantially
be assumed as the facts by officers—such at least as weyour presiding
deem most those,material —and stated,”as a "case toupon upon give
our suchopinion ofupon questions law as seem to be material.

We understand the most material facts,of the thus assumed be es-to
tablished, to be the : "That said bill in the housefollowing originated
of representatives, both branches of the en-passed waslegislature, duly
grossed, thesigned branches,officersby of both and aboutpresiding
noon on 17, 1864,Wednesday, was carried theAugust assistantby
clerk of the House,senate to chamber,the executive in the in ac-State
cordance with the ofmode bills to thecustomary presenting governor,
and was laid the table of the fromupon who was then absentgovernor,

room,the but who had been there the and wasduring morning, expected
to return afternoon,that not;but did that said bill thus laidwhen was

the table,upon somegovernor’s members of the executive council were
and alsopresent, Barrett, auditor,Mr. the State who was the son-in-

law of the and had a tablegovernor, who there in the executive cham-
ber for the business,transaction of his near that of the thatgovernor;
the senate,assistant clerk of the when he entered the chamberexecutive

bill,with said announced that ahe had bill the that thefor governor;
sawgovernor 18th,said bill on he intowhen cameThursday, August

there;the chamber,executive and found it thathis table bothupon
houses 20th,from the Au-adjourned to the 23d ofSaturday, Tuesday,

22d;and that,were not in session ongust, on Wednes-Monday, August
24th,day, afternoon;in the the sent a to theAugust governor message

Jjouse house,of Sinclair,Mr. a said whorepresentatives member ofby
notice house, session,to agave the in the that he hadwhen inspeaker,-

,•from the to re-to that the declinedmessage governor present speaker
him;from that said action ofceive it was not receivedmessage by any

that,or house,the of the and was not read in their butspeaker hearing,
session, afternoon,near close ofthe the that the and nayswhile yeas

were af-taken on a motion to in thewhich was decidedbeing adjourn,
firmative, table,the of laid said onState thesecretary message speaker’s

it ato from that thisbe his thestating message excellency governor;
afterwards,was on ahouse,not or read in the wasmessage butopened

committee;to a in thisreferred select and that messagesubsequent day,
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of the he stated in andhis to the bill re-governor, objections question,
turned said bill therewith theto house.”

us,thisUpon statement of offacts thus to four questionspresented
law arise:may

1. Whether what of 24th is to beoccurred on the afternoon August
as aregarded return bill to the with hisof the the house by governor,

objections, within the of the constitution ?meaning
2. Is 22d, to counted as one of the fiveMonday, beAugust days

in thespecified constitution ?
3. When was said bill to thepresented governor?
4. How shall the five bedays specified computed?

The theof constitution these isprovision asupon questionsbearing
:follows­

Article 44. bill both of thewhich shall have houses"Every passed
court, shall, law,itgeneral before becomes-a be to thepresented gov-

not, it,ernor. If he he shall it: but if he returnshallapprove, sign
*with his thatobjections, to house in which it shall have originated.

« « jp qjjjqslia;q not; he theany returned within fiveby governor days
him,after it shall have been to the same(Sundays excepted) presented

it,shall be a inlaw like manner as if he unless thehad signed legisla-
ture, return,theirby its in case it notwhich shalladjournment, prevent
be a law.”

I. raised,the first canthere be no doubt. The actUpon question
the State,of of in said thesecretary speaker’slaying message upon

table and it as a from the thebeforeannouncing message governor,
house was a sufficient return of the bill. arefinally adjourned, We
also of the that the send thisopinion governor might message by any

house,officer or ofmember the or other and ifproper person, properly
announced, was,as in this case it we see no reason that would notwhy
be sufficient. If the returns bill to the itthe house in whichgovernor

and house fromoriginated, the is notified that it is aproperly message
the neither the house nor the can effectgovernor, its bypreventspeaker

to it. hereceive The of the is whenrefusing duty governor performed
bill,returns the towith his the house in which the billobjections, orig-

inated, notice,and them it is not.whether received orgives proper
Nor are we means to that theby any say dayprepared legislative

house,ended,was the of the evennecessarily, by adjournment though
afternoon;it at the re-have been the usual hour in the or thatmight

turn of the to thebill at convenient time the dayany. speaker,during
not have beenafter the house for the wouldalthough adjourned day,

sufficient.
The should re-of the constitution to this subjectin relationprovision

ceive a that theconstruction,reasonable beand it can hardly supposed
oftime limited that branchfor becausethe return of the bill has expired
ifthe for the day,in hasthe billlegislature adjournedwhich originated
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Thethe wordfive limited the notclays constitution haveby expired.
in its common of twenty-fourmeans a civil"day,” day,acceptation,

hours, 5 H.N.and at v. Dodge,Shawbeginning ending midnight.
465; The13 N. H. 175. governor’sRep. Colby v. Knapp, Rep.

veto the house ofwas therefore returned to represen­message properly
tatives, toon 24th. Was that in season preventWednesday, August

fromthe bill ? the othera law This will ques­becoming upondepend
tions to be considered.

session, to22d,IsII. house was inwhen neitherMonday, August
canas of the ? therebe counted one five thisdays pointspecified Upon

con-of thebe doubt. The referred to in thisno adjournment provision
timenot,is fromthink,stitution the recess orwe ordinary adjournment

session,to time the of the but the finalcontinuance adjournmentduring
wefact,at close isthe of the In this thesession. only adjournment,

think, time limited.which could a return of the bill thewithinprevent
itthatIf are first viz:we in the theviewsright upon point,expressed

bill, the&c.,sufficient for tobe the to return themight speak-governor
the fiveer after the forof the house that if withinadjournment day,

follows, thecourse,itthen of the house cordd notdays, preventtl^at
return of a bill one of the five evenover thoughby any days,adjourning

in that casefive,it be one theshould the last of because the bill might
clerk,returned, the orlimited,be the the ortime to towithin speaker,

theoffinal legis-some other officer. But when a adjournmentproper
thenfive days,lature for the the of thesession'occurs before expiration

itit ifreturned,the bill cannot nor could the houses act uponbe two
clear, think, thatus,could then the it is webe returned. In case before

morethe return not the in anywas by adjournment questionprevented
Thethan it the from to day.have been daymight by adjournment

consideration, thetime for on the of the which was greatgovernor,part
with, but all the moreof this not waswas interferedobject provision,

on that account.at and and carehis command free from interruption
36,in articles 19 and any adjourn-The constitution againstprovides,

the for more than two daysment of the house or sessionsenate during
ad-suchbeen thatat one time. It not anycould haveany expected

bill withinreturn ofwould or could to defeat the anyjournment operate
Al-to veto.the the wishtime there that governor mightspecified,

time,sameus, for thein both housesthe case before adjournedthough,
house willat time that oneit often andyet may any happen,happens,
Now a billtwo, session.for a the other is inor whileadjourn day

it should beand ifthe in itmust be returned to house which originated,
session, antheninthat it to that house whileheld must he returned

thereton oftheone wouldof that house over dayadjournment prevent
; ifandboth housesas as an ofbill that much adjournmentduring day

for a day,it to such an adjournmenthad been intended againstprovide
have beenshouldor the constitutionalat thedaystwo longest,- provision

in which itthethat bill in to housethe should be returned five days
Butit anunless that shall by adjournment.houseoriginated, prevent

was tono thatsuch was made. The pre-only adjournmentprovision
thatbill,vent the an of thethe return of adjournment legislature;was
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is, of "both houses court,”of the not of house alone.and eithergeneral
The used the inten-would seem to be indicative oflanguage sufficiently
tion of the framers of the constitution in this matter. Their opinion
was, most that an time notof either house for aevidently, adjournment

two whether time orexceeding the house for the samedays, adjourned
not, was not to bill,such thereturn of that it wasbutprevent any only
final houses,of thatadjournment the of for sessionboth thelegislature,
could have had that effect. concur with them in thatWe opinion.

22d,Monday, is therefore to as the fiveAugust be reckoned one of
days specified.

HI. When was this bill canto the If therepresented governor?
be no hand,of a bill topresentation him until it is into his own thenput
it was not until But it bepresented 18th. wouldThursday, August
absurd to hold that the officers of the senate and house of representa-
tives are in order to their theobliged, to followperform duty, governor
wherever he it,chance tomay whether in the or out ofStatego, upon
his business asprivate well a3 himand bills to inpublic, per-present
son, wherever he to be. amay Some Stateshappen provide dwelling-
house, which is located at State,the the in whichand ownedcapital by
the for the timegovernor, is to But inlaw reside.being, required by
our State we have no executive of that Themansion kind. governor
here is not reside,torequired board,or even to in HeConcord. might
have residence,neither house, office, orboarding-place, stopping place
at the House;at thecapital, or he reside inexcept State Concordmay
and all his store,timespend there. He a or otherhave officemay place
of business. He be in business atmay different kinds of sev-engaged
eral different Concord,in Concord,or out and asplaces of have many
different offices for Now,the transaction of such business. it is perfect-

that,ly underapparent, circumstances,these in that the businessorder
of belegislation conducted and themay with sufficient order necessary

theredispatch, should be some it can be understood thatwhereplace
communications can bo made to the and itwhere shall be hisgovernor,

attend,toduty either in or some orperson by private secretary agent,
authorized to bills,receive and communications for him in hispapers
absence, at least the of andsessions the we know ofduring legislature;
no more sessions,appropriate the for theplace, ofduring presentation
bills and other communications to themaking than in the ex-governor,

chamber,ecutive where it be understood that suchmay presentations
be made atmay hours,reasonable and where will be received andthey

to,attended and attend,where it be that the willmay expected governor
in or otherwise, times,at such thatperson as to see theproper public

suffer,interests do not and that all the himduties hisimposed upon by
office behigh may seasonably performed.

Still this is not the where the receivesnecessarily place governor
houses;communications from the must thetwo that upondepend usage.

If it had been to make these com-both for the two housescustomary,
there, there;munications and for ifthe to themreceive theygovernor

both understood that this was the such communica-whereproper place
tions received,towere be made and of both bethen the assent would



612 ZEES’ BILL.SOLD VOTING-

; theand if continued down tosuch was the and it wasimplied usage,
thetime of the then it would beof the bill inpresentation question,

of the and such com-to attend at such chamber receiveduty governor
munications, de-or and theto some one for thathave there purpose,

theof a ofbill in an officer of onethere the usualpositing byplace
houses, and otherthe of orattention the secretary, per-calling governor,

fact, would, think, aroom,son in beof the to the we goodcharge
theofin of the absencepresentation, consequence temporaryalthough,

hours,for a his to otherfew or attention directedgovernor things,being
he itnot of the washave seen or known such onmay daypresentation
made.

continuance,This be changedofusage, though long might probably
and amake,the and heby governor, might by special appointment,

house, orhouses,notice thereof to inboth a his ownprivate apartment
hotel, House,a build-at or room in or othersome other the in anyState

distance,if conven-within and in othering, reasonablyproper respects
ient, communications,the for such suchand thenplace apart-receiving
ment be andwould the suchforproper place making presentations,

has thuswould so until But hecontinue otherwise ordered. when
suchthe this andand established a one fornewchanged place purpose,

forthere,communications absenceare made hishabitually temporary
hour, andafternoon,an or for thean not to affectought presentation,
think that in not.we law it could

wassickness,arise, where, theCases reason ofmight by governor
to be absent from the of altogether,obliged ordinary presentationplace

or a ofwas unable to theor from other causes attend whole partduring
cases, consti-a session. be done or whatWhat should in such would

as-such a totute as of the senatewould authorize thevacancy president
thesechair,the ofsume need not as nonewe nowgovernor’s inquire,

are raised the case before us.questions by
to byBut in case assentedwhere a settled understood andby usage,

forall the and thechamber of the council-was placeparties, governor
theofcommunications, the timesuch and so continued down tomaking

there forin and the continued to attendquestion, governorpresentation
athinkon we pre­that the same and theday, daypurpose, following,

sufficient, of histhere reason temporarysentation would be by,although,
hisabsence, cause, hands, tofailed into hisor other it to come or.

even, the afteruntil suchdayknowledge presentation.
incase, the billto thinkthe facts thus us in this weUpon presented

the con-the ofwas to the withinpresented governor, meaningquestion
stitution, on 17th.Wednesday, August

tocase,the become unnecessarythis of itIV. viewUpon might
time; be-ofthe as to theconsider question, computationremaining

cause, to on Augustif the bill Wednesday,was thepresented governor
mustbill17th, which thethen the five withindays (besides Sunday)
com-23d, ofreturned, modethebe would with Tuesday, by anyexpire

the on Wednes-to us. The bill was returned to houseknownputation
event,was, dayone24th, inwith the andthe veto anyday, message,

Iswill, however, thisallude to fourth question.too late. We briefly
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the on to be includedwhich the bill to thewasclay governorpresented
ouror excluded in ? the 'ofthe five Undercomputing days provisions

statute, bethere the shouldis no doubt that ofpresent day presentation
excluded; Statutes, in­1,Revised ch. 25. But this wassec. provision

1842,troduced into to that thereour statutes at the revision in and prior
was no similar But this statute a different rulebefore veryprovision.

State,of had in in and coun­this and othercomputation Statesprevailed
tries, thewhich was the true rule when Constitution was adopt­probably
ed. State, that,It was be the law of this in thesettled toearly compu­

date, date,tation of atime from or from the a the of thedayday of
date tois be But that a toexcluded. where is be madecomputation

done,from an act,act or the thefrom time an in which the actdayof
is Simes, ;is todone be v. 3 N. H. 16­included. Leavitt Priest v.

93;Tarlton, Rand, 267;3 N. H. H.v. 4 N.Rand Blake v. Crowni­­
nshield, us,9 N. H. 304. In the case before the time is to be com­

done,from an act or the time an isputed act. The act the presen­of
bill,tation of the and that tofrom act the time is be Beforecomputed.

Statutes,the Revised on actthe which the was done mustday have
been included in the thefive within which bill mustdayscomputing
be returned.

Now, to that the bill was not returned in sea­according computation,
son, iteven had not been to the until Thurs­though presented governor

18th, because,day, the of weAugust day shouldincluding presentation,
have within whichThursday, Friday, Saturday, Monday, Tuesday, the

returned,bill must have but not.been was If we towere thatadopt
bill a returned,the would have become before it wascomputation, law

whether we the onhold to have been or Thur­presentation Wednesday
.sday­ _ _ _

There is no doubt that this construction would have been to thisgiven
constitution, Statutes,of the to theprovision Revised and wouldprior
it, to,now be to but for the section alluded which wasgiven added at
which,the revision and the rule ofquestion,beyond, changed computa-

tion casesin like the This statutepresent. mayprovision properly op-
erate, statutes;and must in the construction of other butoperate, the

ai'ises, how it thequestion far can affect constitution? The constitution
statute, it,was this isand was and above and to it inparamountbefore

and cannot inauthority, be its letter or formcertainly thechanged by
of statute. its orprovisions How far construction can shouldany be

statute; whether,affected in the theby ofany change by enacting any
statute, the constitution be tocan made mean it did notwhat mean be-
fore, this,ain case like a need determine,is which we not nowquestion
as it is not in order to the beforedecide case us.necessary

We, therefore, without to or toundertaking pass upon, give any opin-
evidence,ion of fact theraised butany question endeav-concerning, by

to ascertain and decide such of law as towe beoring questions suppose
material, us,and which were the communication made tobysuggested

our to ofthe Honorable Senate and Housecertify opinion Representa-
tives, that, the assumed to in com-facts have been established theupon

us,munication tomade and thus to us direction andby yourpresented
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behalf, ofthe bill to the votersin entitled "An act enable qualifiedyour
in of to vote forthis the theState servicemilitary country,engaged

and forElectors of President and President of the UnitedVice States
in houses of theboth generalCongress,”Representatives passedhaving

court, and not been returnedbeen to the andpresented governor, having
the with to the house in which it originated,hisby governor, objections,

him, andit todayswithin five after was presented(Sunday excepted)
bill,such return of said not been prevent-within said five days, having

a like man-ed the their has become inlawby by adjournment,legislature
it,the is a andner as if had and that the same now validgovernor signed

of thisstatute State.binding
23d, 1864.September
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the toof wishThe Justices Judicial Courtundersigned Supreme
that not it of their officialhave it understood do as anythey partregard
this, them the factsin a case like to find from evidence submitted toduty

But,to the of the factsare be foundation theirwhich opinion. upon
inassumed the in the conclusion that theforegoing opinion, they agree

act in has become a valid law.question

PERLEY,IRA
H. BARTLETT.WILLIAM

a law.has become and isis that said billMy opinion
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