REPORTS.:

Hoir & A. v. SMART.

‘Where a party has been prevented from appealing from the decree of the judge of probate -
within sizty days, by mistake, accident or misfortune, the two years within which he is al--
Jowed by the statute to petition for leave to appeal, commence from the expiration of the.
sixty days, and not from the date of the decree.

TWhere the decree of a judge of probate relates to a single item, like the allowance of a sum
for the present support of a widow, it is sufficient, in a petition for leave to appeal, to state .

. generally that the petitioner is aggrieved by the decree, without setting forth more partic--
ularly the reasons of appeal.

PetrTIoN for leave to appeal from a decree of the judge of probate,.
passed on the 4th Tuesday of November, 1862, allowing the defendant,.
the widow of Charles Smart, cight hundred dollfus out of his personal.
estate for her present support. The petition alleged that the petitioners
intended to appeal from the decree, and claimed their appeal to the trial.
term of the Supreme Court held on the first Tuesday of February, 1863,
and then entered their appeal, when it was transferred to the law term,.
wherc it was continued till December, 1864, when the appeal was dis-
missed for the cause that it should have been entered at the law term ;
that, by reason of a misconstruction of the true intent and meaning of
the statute as thus interpreted by the court and through accident, mis-
take and misfortune thereby incurred, and not from their own neglect,
they have been prevented from appealing within sixty days; and that
they are aggrieved by the decree. They set forth their interest, and
pray that they may be allowed an appeal. No particular grounds of
appeal are set forth in the petition.

The petition was filed on the 16th day of December, 1864.

George, Foster & Sanborn, for the petitioners.’
Minot & Mugridge, for the defendant.

Prrrey, C. J. The facts alleged in this petition make a case of”
mistake, accident and misfortune, such as will entitle the petitioners to.
the relief which they ask. Parker’s Appeal, 15 N. H. 24 ; T%lion v..
Txiton, 35 N. II. 430. DBut it is objected that the petition is not:
brought within the two years limited by the statute. The decrce was.
passed on the fourth Tuesday of November, 1862 ; the petition was-
filed-on the sixteenth of December, 1864, more: than two years froms
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the date of the decree, but less than two years from the expiration of
the sixty days allowed for the taking of an appeal. E

The provision of the statute on this point is as follows: *Any pér-
son aggrieved by any such decision of a judge of probate, who was pre-
vented from appealing therefrom within said sixty days, througly mis-
take, accident or misfortune, and not from his own negleet, may peti-
tion the said superior court at any time within two years thereaffer to

. be allowed an appeal.” Is the limitation of two years to begin from the
decision of the probate court or from and after the cxpiration of the
“said sixty days?” The petition must be brought within two years
thereqféer. In grammatical construction and in sense znd meaming,
the word “ thereafter” may be referred either to the decision of the judge
of probate, or to “the said sixty days” allowed for taking an appeal.
It is a rule of legal construction that the relative shall be referred to
the nearest of several doubtful antecedents. Where it is just as sensible,
whether the relative is referred to one or the other of two antecedents,
it will be referred to the last. Broom’s Maxims 529; The Hing v.
Weight, 1 A. & E. 434, In this case it is just as sensible to refer the
word “thereafter” to the next antecedent, “the said sixty days,” as to the
decision of the judge of probate. We can see no reason why the legis-

. lature, in allowing time for the petition, should fix it at two years from

- the date of the decree, rather than at two years from the expiration of

- the sixty days allowed for an appeal.

Then, again, this provision, allowing a petition for leave to appeal
: after the sixty days, is femedial in character—being intended to relieve
- the petitioner from the consequences of mistake, accident and misfortune,
.and should have a liberal construction to advance the remedy.

For these reasons we are of opinion that the two years limited for the
“bringing of such a petition are to be reckoned from the expiration of the
¢ sixty days allowed for taking an appeal, and not from the date of the
»decree, and that this petition was filed within the time limited by the
..statute. :

Tt is further ohjected that the reasons of appeal are not sufficiently
stated in that petition ; and the case of Bean v. Burleigh, 4 N. H. 550,
is cited on that point. In that case it was held that nothing is open to
objection in the proceedings of the court below upon the hearing here,

< except the grievances alleged in the petition as the reasons of appeal.

. Bean v. Burledgh was a petition for leave to appeal from a decree |

.settling a guardian’s account. The decree covered various items and
-was in effect a separate decree on each item. The decrec might be
sight as to some of the items and erroneous as to others, and because
ithe petitioner objected to one item there would be no reason to suppose
sthat he was dissatisfied with any other.

In the present case the petitioners allege that they are aggrieved by
‘the decree making an allowance of eight hundred dollars to the defend-

ant. This is a single item, and they do not-ask to be heard on any
other matter. They have but one grievance, and that is the allowance
of this sum to the defendant. There is nothing in Bean v. Burleigh,
which gives coiintenance to the position that the petitioner is required
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to set out his rezsons in the nature of an argument against the decree,
or to ge into particular circumstances, on which he may rely in evidence.
We think the reasons of appeal are sufficiently stated, and that, under
the allegation that they are aggrieved by this decree, the petitioners may
show on the hearing that the allowance was too large, or that none
should have been made. '

W

Counry or HIrtrsBoRouGH v. LLONDONDERRY.
b

Whe four years required by statute to gain a settlement by the possession of property and the
payment of taxes, need not be political or caleadar years. The ownership and residence
muyst have continued together for four years in succession, but these may commence at any
season of the year and terminate at the end of four years from that time,

After 8 tax against A. has been duly assessed by the selectmen of a town, and committed to
the collector of taxes for collection and he lhas notified A. of the amount of his tax, A. has
& right to pay the same at any time before it is abated. And if, before such abatement, A.
ternders to the collector the full amount of such tax, such tender will be equivalent to a
payment of the tax, for the purpoese of gaining & settlement in such town.

An abatement of a tax must bo the act of & majority of the sclectmen, acting in their official.
capacity,-and must be 2 matter of record.

Ir appeared that one Parker G. Melvin, then residing in Litchfield,
was committed to the Insane Asylum, in Concord, on the 16th day" of
July, 1859, by an order from the judge of probate for the county of
Hillsborough, and that he had since remained there. Plaintiff had paid
the charges for his board, &c., at the Asylum, amounting to $400.09,
and brought this suit to recover the same of the defendant.

The defence was that the said Melvin’s legal settlement was in Litch-
field, and not in Londenderry. :

Said Melvin was twenty-one years of age, August 13, 1858, and was
then emancipated, but he had only the settlement which he derived from
his father, Gilman Melvin, Said Gilman Melvin gained a settlement
in Londonderry prier to the year 1845, and the only question was,
whether he had since gained a scttlement in Litchficld, prior to the time
when his son Parker G. became of age. ‘

Gilman Melvin moved to Litchfield in 1851, and in 1853, September
6, he purchased a small farm there, on which he lived with his family
until his son, Parker G-, became of age, and has since lived; which
farm, during the years 1854 to 1858 inclusive, was owned by said Gil-
man Melvin, was not encumbered, and was during all that time, of the
value of $150 and more.

In September, 1857, said Parker G. was sent to'the Insane Asylum
at Concord, by an order from the judge of, probate, where-he remained
until the-spring or early summer of 1858, when he was discharged, and
returned home and lived with his father till he became of age. The ev-




