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tion, erroneous,beand the item of credit to the questionprove might
aarise in whether the credit had been allowed orproceedingsubsequent

had been the of the record would to-adjudicated. faceUpon appearit
taken,have been allowed and it would be so until theandadjudicated,

record,defendant could the that it had onbeen disallowedprove, against
as him a form.such to to in anotherground give right proceed

fromOther difficulties be as to ariselikelywould readily suggested
course,such a which be avoided themight easily by applying general

that arule is limited his to case as he statestheparty by specification
;same as andit—the if into his declarationsubstantially incorporated

then, amend, be,on an relieved,to be tohe can if heapplication ought
making to the otherupon side.proper indemnity

theseWith there mustviews be
newA trial.

v. ofIsaac Town Franklin.Whittier

them,or witnesses,conclusions of not from facts or observedexperts,¡¡Opinions appearances by
j, are sometimes from and to theadmissible failure of as innecessity, prevent questionsjustice;
1 hand-writing,of of sounds, size, and the like.distance,identity person,
But thewhen facts or on these bewhich conclusions can describedrest, so as to-appearances,

be understood juryshould and the left theirothers, be, to form ownby they opinion.
When the was a inhighwayhorse went over a bank a the defendantwhetherquestion townby

frightof areason or allowedotherwise, substance,witness was to in that tbsstate,by
did frightened,horse not to be but and it held bewas to admissible.as com-appear sulky;

ing arisingthe from .within exception necessity.
badthe habits horse atof the the time ofof the evidence in-prove accident, particular

(To ofstances vicious admissible.conduct is

Case, to recover for received and aninjuriesdamages byoccasion^
defect in a in defendant town.alleged highway

Was,was,in the atOne the defence that the time ofpoint plaintiff
accident, horse, unsafe,the a him to andknown be viciousdriving by

and that his were caused the vices of his horse.injuries by
accident,Plaintiff called a witness who saw the wentand immediately
examination,to the it wasafter occurred. cross he asked toOnplace

describe the of the horse at the time and afterwards. Hisappearance
was :answer as "I did offollows not see Hisany appearance fright.

side,head was turned round on his was theand Whittier drawing upon
rein at the nottime the horse went wall. He did to beover the appear

bank,in afterwards.the least before he went the or Heofffrightened
to be ft Thisrather horse to use.” answerappeared 6ulky-dispositioned

thatobjectedwas as on the it themerelyto wasincompetent, opin-ground
it',of the Theion witness. court admitted and the excepted.plaintiff

It inthat the horse in was thequestion plaintiffappeared bought by
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1863; old, and was not fullythat fourof he was then yearsspring
broke; ;4, that had al-that the accident occurred 1863 plaintiffJuly

he him.the horse a colt beforeknown fromways up, boiight
examination, con-of and statedThe on direct was inquiredplaintiff,

knew,horse, before hethe habits of this as far as he boughtcerning
since,him, to then introducedand down the time of trial. Defendant

horse, betofrom the time heevidence of bad habits of beganthe.the.
used, accident, to the timeto the time of and afterwards downdown the

andtrial, of bad conductof numerous instancesby showing particular
accident,horse, after theacts-of the both andvicious beforefrequent

to to theof which were have been knowledgemany proved brought
to hisof to have comebut some these were not thus shownof plaintiff,

evidence, theonall theTo this class of objected,plaintiffknowledge.
acts wereor viciotisthat individual instances of bad conductground

ofthe timeand to more remote fromnot those instancescompetent;
accident, courtBut thehe as too remote to bethe objected competent;

evidence,the andadmitted plaintiff excepted.
.for them settleThe instructed the that the first tocourt questionjury,

thewas, was horse atwhat the character and what the habits of the
accident; acts habits beforetime of the that all the of his orevidence

toaccident, it tendedthe time of the was asand after only important
time;as at andwhat histhem to character and weresatisfy habits .that

hissecond, had ofwould as to what thethey settle knowledge plaintiff
accident;character, wouldand at time the and theyhabits vices the of

time, hethe such asthen decide whether at the with knowledgeplaintiff
horse, care andhad in to the wasactually ordinaryregard exercising

as he knew this horsein such a horse that occasionusing uponprudence
not,he but if theybe. If would find for theto was,.they plaintiff:

for to instructions.would find defendant.' No was taken theexception
defendant, to aside.for which moves setVerdict plaintiff'

Bellows, rule,aAs notJ. arc evidence. Onegeneral opinions
is, trade,as of andto in matters of scienceopinionsexception experts

in caseand there is another front as the of iden­necessity,arisingfskill
sounds,of whether a human or ofof voicetity persons, hand-writing,

voice, voice,instrument, a andmusical and if of human whosesome .­the li­ ke­
and ofIn these a vast shows thatvariety other opin­cases/experience

toentitled credit in are formed from minuteions judicial investigations
s &c.,form, color, sound,of that cannot be describ­shape,peculiaritie­

thein human so as to ofed accurateconveylanguage, any impression
and, therefore, received,unless there must be a failureareobject, opinions

.e­o­ f evidenc­
formed,the facts and isWhen which thepcculiarities, opinionupon

described, be,stated and thecan be and must it is then for jury,they
witness, toand not the an a caseform Whetheropinion. particular

necessitate,the orto class where ex arc admissiblebelongs opinions,
not, the-authorities, therefore,determine,it is often difficultto notand are

this ofin on the A ofmarked wantalways harmony subject. example
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value;is found in on the of it heldthe decisionsharmony proof being
States,in admissibleNew York other that are of necessi-opinionsand

excluded, and, think,in this are as in-while State we withoutty, they
to or to It is true there casesconvenience the courts belitigants. may

it of awhere would be to receive the witness at onceconvenient opinion
to the value of a but in most cases where there realwascommodity;
conflict, the courts be to be embarrassed numberswould likely by large

which, horses,of such asmany subjects,conflicting opinions, upon might
obtained, extent,be anand to indefinite to the noeasily juryaffording
aid,valuable allthem after to form their own.but leaving opinion upon

the facts disclosed.
then,The the of thequestion, is whether witness that hetestimony

saw in the horse of thatno and he ratherfrightappearance appeared
comes fromwithin the rule which admits andsulky, opinions necessity;

this makes it determineto whether the indications of ornecessary fright
of a soobstinate can be described ato assulky, temper ordinarily jury

not,to enable them to Ifmake the inferences. andproper experience
that a manshows of common observation thedetect ex-may ordinarily

istence of or a marks and ofbyfright sulky temper, peculiarities ap-
described,that thecannot be but which at same reas-time arepearance

reliable, then as in the case of would ad-onably beopinions, identity,
missible.

this in aof ofidentityground, by varietyUpon proof opinions, great
received;cases, has been such as theconstantly ofidentity person,

animals evenand inanimate So when iden-hand-writing, theobjects.
ear,detected as instruments,is the the sound of musicalby the dis-tity

of a human and like.the voice thepistol,charge
it has been held as to of aSo that the come withinopinions age person

344;al.,Be 17 N. Y.this &Witt v. and so heldprinciple, Barly
State, 9,in Morse v. 6 Conn. if with the facts on whichaccompanied

the was founded.opinion
aIt is held also that as to whether is intoxicatedopinions person

Eastwood, So,be received. v. 14 N. Y. 562. as tomay thePeople
of a senses.existence disease when to the Milton Row­perceptible v.

land, 11 Ala. 732. is held that a-it witness state thatmaySo a slave
Fail, 605;26to be v. Ala.Bennett or thathealthy. aappeared

side,” fever,” &c.,"was "had "was pregnant,” Wilkinsonperson
; Morrisett,30 Ala. 562­ in 6v. Bell v. Jones’ LawMoseley, although,

178, state,a notit held that witness could fromN. C. was the appear­
health;slave,a him in but itance of he believed was otherwisegood

Lester, 1,in Decis. Part 77.decided Brown v. Geo.
held that a witnessIn New it has been that aHampshire may testify

a sense,from inand free disease forhorse well thatgeneralappeared
observation, thatbe matter or inwould of common round herunning

the horsedistress in but whether was unsoundshowed orbreathing;
heaves,disease, the a couldhad a as nonon-expertparticular give opin­

ion, Richardson,that is 34 N.for a technical v. H. 428.question. Spear
489,31 N. H. it decided that aIn v. was state­Willis Quimby,

admissible;of a fact of isto common men asment observationopen
XLVI. 3YOL.
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feet,that a in hisdiseased,horse’s and that unsoundfeet were he was
one,for this is to of whether expertsthe observationclearly open every

not.or
aof94,In theColebrook, 29 N. H. conditionPatterson v. where

it wasat an ofthe of accident was thehighway subject inquiry,place
oc­noheld it that sawthat was not for a to state hewitnesscompetent

accident; theofcasion for athe for that is an notopinion, description
a36, thatroad. But 9 it heldin Lund v. wasCush.Tyngsborough,

" that Ithat a there —a culvertwitness state there was badmight place
a the culvertalso that the condition ofandthought place;dangerous

court, Fletcher, J., descrip­was badthe that this was merelysaying
road,in of that defendantstive terms the state the butvery ofgeneral

detail; of expres­have it that the formmore inmight required general
facts.sion did not it an a ofmake and not statementopinion merely,

92,R., 7 where the questionIn Robinson v. R. GrayFitchburg
trackwhether the in the railroadwas wasplaintiff negligent, approaching

did, wasnoas he the of a that there was other waywitnessopinion
H.Railroad, N.34held to be inadmissible. In v. B. & M.Currier

excavation, but508, hardit held that a that therewas statement was
offact,hard is not but a knowledgeopinionnothing approaching pan,

be obtained common observation.which may by
dif-cases, all butThese not harmoniousthough altogether points,op

in ac-the arein of the iswhich recognized,fering application principle
cordance, nevertheless, isrule andwith the the inquirysuggested,

the case us comes within that rule.whether before
is, horse didof the of the theThe substance statement witness that

are in-to and wenot to be but befrightened, appeared sulky,appear
that, both, horse,think, ofto in to in the case of theclined respect persons

re-that areand do form reasonablycommon observation may opinions
notthat couldin courts of from marks andliable justice, peculiarities

to make thebe the minds of to enable them toin words conveyed jurors
inferences; and,’therefore, the as in thethat intestimony question,just

the about was admitted.case of hardinquiry pan, properly
is in truth much the that the wellIt like horsetestimony appeared

disease; diseased, or afree from that his feet were that ap­and person
to be of the as toor so a agewell testimonyhealthy; person’speared .orintoxicated no­and whether t­

•­ of lawthis there is the no conclusionIn case with testimonymingled
nature, ismatter of but it matter of common observationa technicalor

alone.
horse,theinstructions to the as to the of the habits ofThe proofjury

to that the horse wasthink were correct. It admissible showwaswe
and to such and that be doneunsuitable use forvicious mightpurposes,

theof acts not to the of becausebrought plaintiff,proof knowledgeby
not the of that to tois the acts was beit knowledge broughtparticular
notice, would,Itthe denote.but of character which those actshis

therefore, character,sufficient, tobe after his vicious proveshowing
admissions, inand similar acts hisby plaintiff’s by presence.notice

of nor are weThe of the horse wasmode the character right,proving
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aware of that ofany would allow evidenceauthority general reputation.
The truth,case does not like forstand the character of a for thenperson
it well bemay that it known tocannot be badpresumed without being
the but it be thepublic, otherwise in to viciousmay respect propensities
of the court,horse. discretion,We think also re­that the in its might
ceive evidence of acts as far back as the be­particular extending spring
fore the accident. 43 N. H. 360.Chamberlain v. Enfield,

views,these therefore,Upon think there should bewe
on the verdict.Judgment

App’t App’lee.B.John v. Simeon Little,Fellows, Adm’r,

charges,Where orentries on the books of a deceased of delivered to his child-parent, property
in andren, are made such manner under such ascircumstances, excludeto thereasonably

gift,idea of a debt or thatbecome evidence were intended as advance-present they they
to taken inments, be into account the final settlement of his estate.

giventhingsWhere an intestate father his children asto were suchby were needed them onby
startingtheir in and calculated aid and obtaininglife, were to advance them in their edu-

living, being nothingcation or there to show were not entered as itadvancements,they was
held must be so considered.they

originalThe is toevidence be derived from the entries on the andbooks, is not to be controlled
showing originalthedeclarations, makingsubsequent intention of theby any parol party

such to be thatentries different from the books.represented by

In thethis case the statement factsagree of :parties upon following
Fellows, intestate, 1861,Hezekiah the died in a widow andleaving

heirs-at-law, John, ;four children and to wit: this 46 Cath-app’t, aged
Gleason, 41; 37;erine and Salome 34George, McCurdy, years.

died,has since a andwidow children.George leaving
theOn the settlement of administrator’s account in the court,probate

1863,28, distribution,there handswas found in his for aJuly balance
$2364.74,of and it then andwas decreed ordered saidby court that the

be distributed and assame should over hereinafter stated.paid
John,distribution,In the the was helddetermining accountableapp’t,

; $171.12; $452.00,for for$961.93 Catherine for and SalomeGeorge
$42.00, asfor the ofamounts advancements received themby respective-

in the lifetime of their father. Andly the court made theprobate
asdistribution follows:

Balance, $2364.74
widow,1-3 to 788.24 2-3

$1576.49 1-3

This held for amount asaccountable the statedbeforeappellant being


