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review, did nottober, a of butout writthe counsel suedpetitioner's
that date. There istime aftertake it from the clerk’s office until some

counsel, the clerk of theno his informedevidence that the orpetitioner,
is­one toBrown, him direction but thedecease of or any generalgave

Brown, datedand wassue a of Thewrit review. writ issued against
measures8, 1863. tookOct. Neither the nor his counsel anypetitioner

on the estate of Brownto the of an administratorprocure appointment
review, theof theuntil after the of 90 thedays-from.expiration grant

to movethe friends of Browncounsel that he wasalleging waiting-for
1864, theMaroh,in the of thematter. the 16th procuredOn petitioner

administrator, and, 21st, the ofthe writof an on causedappointment
review, be servedreturnable on the-first of towhich was Tuesday April,

Marshall; foron the Mr. been counseladministrator and on .who had
writ, -actionBrown in At the thethe suit. the return term oforiginal

Chase,-of was,review on motion of Marshall who appeared specially,
dismissed.

misfortune,mistake,The accident or on it iswhich claimed t©particular
this has not been out to us.The counsel forsupport petition, pointed

the :in his In said -writ of re­petitioner, saysdeposition, procuring:
dismissed,view and in tillthe same I acted best-prosecuting upon my

would, it;:and the court not dismiss Iif theandknowledge, supposed
informal, I the-courtwere would motionproceedings supposed upon:

”amend,toleave and save the of client.grant .nayrights-
mistake,If there was it did not arise from of theany misapprehension

counsel,facts or histhe but was a mistake of the. sameby petitioner
class 415,with that in v. Davis 38 N. H. not "fromHandy resulting

circumstances,”fortuitous but from an error of orarising judgment
on the of the counsel.” as to some involvedmisapprehension part point

in the Broom’s Max. 244. Besides theproceedings. Leg. upon
error;,evidenceit is not clear that the if there or.-its in­wereentirely any,

not have been:jurious consequences avoided the exercise ofbymight
ordinary diligence.

the statute,As no case for a trialnew under as.construed in Handy
shown,Davis,v. is it becomes to.unnecessary inquire-whetherrthe-fact

that a review had beenalready Heathgranted upon: a.formerrpetition by
is to theany objection present proceeding.

dismissed..The-fñtiilibnimustíbe
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a havingWhere a furni-vrife, her credit suitableownincome, solelyseparate uponpurchased
ture for a house andhusband,held for her and herself and hertrustees, byby occupied

vendor,having that thedied, the furniture to her heldhusband,subsequently bequeathed
hadwho thus sold knowledgethe not recover forfacts,to her of the couldfurniture with

it theof husband in assumpsit.

for said!certain It thatarticles of furniture.Assumpsit, appeared
slyi.YOL. 4



42 I-IILL v. GOODRICH. [Merrimack,

insolvent, wife,defendant had but that hisbeen considered nowformerly
deceased, trustee,had in her in the hands of aown orproperty right,
of which she had the and that the farm she andincome whichprofits;

on, trustee,the defendant had in the of and thatlived was hands her
;she used the income in that thesethereof herself and familysupporting

lifetime,facts were wife,to that in herknown the defendant’splaintiff;
the furniture in of that to thehe chosebought question plaintiff; give

defendant;wife,credit for the soldsame to the rather than the that he
credit,her the furniture timeand that it at the bywas understoodupon

both, wife,them that the credit was to the the articles wereandgiven
her,to the de-the book. thencharged directly upon plaintiff’s Since

deceased,fendant’s haswife and this suit is the defend-brought against
ant for that it wasfurniture. And also that the furnitureappeared
such as it was that his shouldand the defendant or wifeproper necessary
have, if theit,could to their and thatfurnishthey get dwelling-house,
wife, decease, will,at her a withleft in which furniture otherthis pro-

defendant,was to the or left his use and benefit.perty given for
liable,these facts the court ruled that the defendant was notUpon

nonsuit,and aordered and the plaintiff excepted.

P.H. forRolfe, plaintiff.

Minot & for the defendant.Mugridge,

Bartlett, As herJ. the was to thefurniture sold wife solely upon
credit, the husband was not 2 146­: H. and W.liable. Kent Clancy

;25, ;26­ 101, 103.Chit. Cont. 183­ secs. Nor under theseCont.Story
fact, shown,circumstances hiswould the mere if that used it withshe

and assent have tended to a on hisknowledge show liability espe­part,
;as she ahadcially income. 100­Cont. sec. Freestoneseparate Story

Butcher,v. 9. C. & P. 643.
The came into the no contract be­defendant’s handsproperty through

himtween and the and if fromeven he had taken itplaintiff, wrongfully
the it,the latter could not him formaintainplaintiff, assumpsit against
in Smith,the absence of H.evidence that he sold 43 N.had it. Smith v.
539. It is theimmaterial thewhether the transaction withby plaintiff,

him,wife incurred a debt to as bethe defendant not as husbandwould
him, administrator,liable to and is and isnot sued as her orexecutor

Harris,under no in this actionliability as her Ticknor v.legatee.
14 N. H. 285. There must be

the nonsuit.onJudgment


