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her husband as she may in Massachusetts, still it does not nccessarily
follow that the husband’s creditors can hold these earnings on the trustee
process, for the statute declares that these services cannot be attached, or
her earnings be held on that process, so that instead of the wife’s holding
these services and earnings to her separate use, the husband can hold
and enjoy them alone or in company with his wife without his creditors
having the power to deprive him or them of them.

It makes no difference, that the wife would be obliged, in order to
recover the price of this board by suit, to sue in the name of the hus-
band or to have his name joined with her own as plaintiffs. All his in-
terest in the same would result from the personal services and earnings
of the wife, which his creditors cannot hold, atleast, in this way. So
that while the claimant in this case can hold only a part of the fund in
the hands of the trustees, to her sole and separate use, yet the balance
is thus secured to the husband and the

) Trustee must be discharged.

Lyoxs & Co. ». Hizr & Co.

Where a package of goods is forwarded by a carrier, to be paid for on delivery, the consignee
is entitled to a reasonable opportunity to inspect them before he accepts therm; and the car-
rier may afford him reasonable facilities for doing so, without making himself chargeable
for the price; even if he put them into the hands of the consignee for that purpose, and re-
ceive from him the price as personal security to the earrier that the goods shall be return-
ed, if not accepted, after a reasonable opportunity to examine them.

AssumpstT against the defendants as common carriers.

On the 14th of November 1853, the plaintiffs delivered to them a par-
cel to be carried to Stephen W. Leighton, at Derry, which was mark-
ed “C. O. D.” or “cash on delivery.” )

Said parcel was delivered to the defendants’ agent, at said Derry, for
delivery to said Leighton, who subsequently delivered the parcel to him.
Leighton thercupon paid to said defendants’ agent the money which was
the price of the package, upon condition that the agent should hold the
same until he had ascertained whether or not the coat which the package
contained was what he bought.

The package was then carried from the depot to Leighton’s boarding
place, and by him returned to the defendants’ agent, with the request
that the agent would retwrn the money and receive back the coat, which
he did, and the defendants thereupon carried the same to the plaintiffs
and offered to return the sime to them, but they declined to receive it,
and claimed that the defendants should pay them twenty-four dolars be-~
ing the amount received by the defendants’ agent as aforesaid.

Within said package was a letter which contained a sample of the
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cloth from which the coat was to have been made. Said letter makes a
part of this case and may be referred to by either party in the argn-
ment.

It it would be competent to show the following facts on the trial of
this case, the same for the purposes of this case are admitted.

The said Leighton, a few days after, came’ to Manchester and saw
one of the plaintiffs and told him the coat did not fit him, and was not
made of so good cloth as they sold him, and he replied that he was sor-
ry; that he was willing to take the coat back, and wished to sell him
another, which he declined to buy.

This case is submitted to the court upon the foregoing statement of
facts. Judgment to be rendered for the plaintiffs or " the defendants as
the court shall be of opinion upon the facts herein stated, reserving how-
ever, to either party, the right to a jury trial without prejudice from
anything herein contained.

HMorrison, Stanley & Clark, for plaintiffs.
Parker & Jolinson, for defendants.

Brrrows, J. Upon the case agreed, including what the defendants
offered to prove, it appears that LGIOhtOD baroa,lned with plaintiffs for
a coat made from cloth selected by hlm that P].‘Llntlﬂ?b made a coat of
other and different cloth and sent it to Lelghton by the defendants, who
were carriers, with directions to receive payment on delivery ; that the
coat was delivered in a package containing also a letter of advice to
Leighton, stating that the coat was of other cloth than that which they
sold him, for the reason that they had not enough of that kind ; but that
the cloth of which the coat was made was better than the other, and they
cnclosed a samnple of the latter that he might compare them.

- On the delivery of the package to Leighton he paid to the defendants
the sum charged by the plaintiffs, ‘394 00, upon condition that they
were to hold the moncy until he could ascertain whether or not the coat
was what he bounght. Ie then carried the package to his boarding
house, and retnrned it to defendants’ agent and requested him to pay
back the money, which he did; and thereupon he carried back the coat
to the plaintiffs and offered to return it to them, but they declined to re-
ceive it and demanded the $24.00.

Upon this state of facts we think the action will not lie. The pack-
age, it seems, was delivered to Leighton, that he might examine it and
determine whether to accept it or not, and the money was put into the
hands of the carrier’s servant, only upon the condition that the consignee
should find the coat to be what he bought.

It was clearly not what he had bargained for, and he was not bound
to take it, even if the cloth was actually better than the other, as asserted
by the plaintiffs, and under these circumstances they cannot complain that
the carriers received back the package, and returned the money.

There was in fact no acceptance of the coat by Leighton, he having
received it conditionally,to be returned in cake it was not what he boucrht.
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To hold, that taking it into his hands and opening the package for
the purpose of 1nspect1n0~ it to see what it was must be regarded in law
as a delivery and acceptance, would, we think, be most unreasonable ; 3
nor do we find any authority for such a decision.

On the contrary, the consignee is entitled to a reasonable opportunity
to examine the packages broucrht to him; ascertain the quality of the
goods before he determines whether to accept them or not; and a rea-
sonable detention of them for that purpose cannot be reor'uded as an ac-
ceptance, 2 Parsons on Cont. 325; Percival v. Blake, 2C &P,
514 ; especially must it be so when, as in this case, the package was
received expressly for the purpose of examining it.

If then, the consignee has the right so to examine the goods without
being held to accept thom the carrier may surely give him facilities for
makmo' such reasonable exannmtlon, without rendering himself charge-
able for the goods ; and the case is not altered by his requiring the con~
signee to pay the amount charged, for his own security while being so
examined, for this is in no semse a payment of the price.

Had the consignee kept the goods an nunreasonable time, 2 different
question would have 2 arisen, but nothing of that kind is stated or sug-
gested by counsel, and we are to take it - that the goods were in the con-
signee’s possession no longer than was required for a reasonable exam-
ination.

Upon the same general principles, it is held that a tender of goods
does not mean an offer of packages containing them, but an offer of
those packages under such circumstances that the person who is to pay
for the goods shall have an opportunity afforded him, before he is called
on to pmt with his money, of seeing that the goods so presented for his
acceptance are in reality those for which he bartramed Lsherwood v.
Whitmore & al., 11 M. & W. 847; S. C. 10 M. & W. 757 ; 2 Greenl.
Ev. sec. 611 a; Avery v. Stewmt 2 Conn. 74.

With these views there must be _]ud(rment for the defendants unless the
plaintiffs desire a trial by jury.

GeorgE W. AvstiN ». Crmmrox W. Stastey, Avwr. .

Under the homestead act, & debtor cannot hold a place which was not his home at the time of
the levy of his creditor’s execution.

WRIT oF EXTRY. Submitted upon an agreed statement of facts.

The demanded premises are in Weare, in this county, and consist of
a house and lot of land of the valuc of five hundred dollars. The de-
fendant claims title by virtue of the levy of an execution in his favor as
administrator against the plaintiff on a claim arising since July 4, 1851,




