June, 1865.] AUSTIN ». STANLEY. 51

To hold, that taking it into his hands and opening the package for
the purpose of 1nspect1n0~ it to see what it was must be regarded in law
as a delivery and acceptance, would, we think, be most unreasonable ; 3
nor do we find any authority for such a decision.

On the contrary, the consignee is entitled to a reasonable opportunity
to examine the packages broucrht to him; ascertain the quality of the
goods before he determines whether to accept them or not; and a rea-
sonable detention of them for that purpose cannot be reor'uded as an ac-
ceptance, 2 Parsons on Cont. 325; Percival v. Blake, 2C &P,
514 ; especially must it be so when, as in this case, the package was
received expressly for the purpose of examining it.

If then, the consignee has the right so to examine the goods without
being held to accept thom the carrier may surely give him facilities for
makmo' such reasonable exannmtlon, without rendering himself charge-
able for the goods ; and the case is not altered by his requiring the con~
signee to pay the amount charged, for his own security while being so
examined, for this is in no semse a payment of the price.

Had the consignee kept the goods an nunreasonable time, 2 different
question would have 2 arisen, but nothing of that kind is stated or sug-
gested by counsel, and we are to take it - that the goods were in the con-
signee’s possession no longer than was required for a reasonable exam-
ination.

Upon the same general principles, it is held that a tender of goods
does not mean an offer of packages containing them, but an offer of
those packages under such circumstances that the person who is to pay
for the goods shall have an opportunity afforded him, before he is called
on to pmt with his money, of seeing that the goods so presented for his
acceptance are in reality those for which he bartramed Lsherwood v.
Whitmore & al., 11 M. & W. 847; S. C. 10 M. & W. 757 ; 2 Greenl.
Ev. sec. 611 a; Avery v. Stewmt 2 Conn. 74.

With these views there must be _]ud(rment for the defendants unless the
plaintiffs desire a trial by jury.

GeorgE W. AvstiN ». Crmmrox W. Stastey, Avwr. .

Under the homestead act, & debtor cannot hold a place which was not his home at the time of
the levy of his creditor’s execution.

WRIT oF EXTRY. Submitted upon an agreed statement of facts.

The demanded premises are in Weare, in this county, and consist of
a house and lot of land of the valuc of five hundred dollars. The de-
fendant claims title by virtue of the levy of an execution in his favor as
administrator against the plaintiff on a claim arising since July 4, 1851,
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and the plaintiff claims under the ©act to exempt the-homestead of fam-
ilies from attachment and levy on execution passed July 4, 1851.” At
the time of the attachment of the premises by the defendant, neither the
plaintiff nor his family were in the occupation of the same, nor have they
been since, though, at a period some time prior to the attachment, the
plaintiff had occupied them. At the time of the levy the plaintiff de-
manded of the officer a homestead, which he declined t6 set off. At the
time of the attachment and levy the plaintiff bad no other real estate, nor
any right, title or interest in any ; but he was thenwith his family living
in Winchester, in the county of Cheshire ; but there was a family living
in the house on said premises who he claimed were his tenants.

8. N. Bell, for the plaintiff.
Morrison, Stanley & Clark, for defendant.

Dog, §. The Homestead Act, ch. 1089, Laws 1851, provides that
the family homestead of the head of each family shall be exempt.
“ Homestead ” means home place, or place of the home, and the ques-
tion whether the premises were exempt from the levy of the defendant’s
execution, is to be determined by the rules applicable to residence or
domicile—rules of familiar and frequent application in questions of right
to vote and liability to be taxed. The statute was specially intended to
seeure to debtors and their families, the shelter of the homestead roof’;
not to exempt mere investments in' real estate, or the rents and profits
derived therefrom.

Temporary absence from the premises, with intent to retain the home
there and to return to i, would not be an abandonment of the home or
a relinquishment of the homestead right. Davis v. Andrews, 30 Vt.
6785 Taylor v. Boulware, 17 Texas T4; Benedict v. Bunnell, T
Cal. 245; Moss v. Warner, 10 Cal. 296. It would  probably be a
reasonable conclusion from the agreed facts, that the premises were not
exempt ; but the plaintiff’s intention is not stated, and it would seem
that it ought to appearin this case. During the temporary absence, his
possession might be retained by agents or servants ; but if he transferred
his oceupation and right of possession to a tenant, the exemption might
cease.

-Oase descharged.
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