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Amoskeag Manufacturing Company v. Edwin E. Goodale.

-wrongfullyWhere aone, means of causes the of a riverdam, water to flow back theby upon
higherlands of a than its natural he islevel, liable thereforriparian proprietor perceptibly

damages, thoughto damagesuch in nominal no actual is caused.proprietor
a thoughWhere can maintain an action for a nuisance he enter and abate atit, theparty may

damage.time it caused but nominal
legislature authorizingAn act of a to erect and maintain a damthe on their owncorporation

rightland theacross the noriver,Merrimack confers to theoverflowupon corporation
lands of without his consent.another riparian proprietor

Trespass for andclausum and ma-entering wilfullyfregit,qucire
400 feet ofand flash-destroying plaintiff’sliciously removing, breaking

boards, whichout the iron saidand flash-boardsagainstpinspulling
dam,rested, anda of saidwhich formed wilfullypart plaintiff’s turning

the Merrimack Riveraside the of fromand waters plaintiff’sdiverting
mills, &c.

issue,Plea, a statement that defendant was atwith brief thegeneral
Hooksett,tract of land inwhen, &c., of a certaintime andpossessed

bounded, &c.,1830, which landsince was valu-had been so possessed
trees, &c.;ofand for the growth shrubbery,forable purposesagricultural

wash,&e., the defendant andto to un-that injurecontriving,plaintiffs
soil, the water fromandsaidaway preventdermine and carry running

anderected maintained theirhad saidunlawfullysaidoff from premises,
thereon, andand had drowned de-thereby injureddam and flash-boards

and ofdestroyedwashed theland and had away portionsfendant’s said
had beentrees andsame, injureddefendant’s herbage greatlyand that

thatand thefurther damage; plaintiff,to stilland were liable greater
flash-boards, haddam and andsaidto remove neglectedafter due notice

entered,whereupon as hethe defendantdo, lawfullyso to might,refused
&c.,flash-boards, &c.,no unnecessarydoing damage,and saidremoved

footand one-half than itwas onesaid dam higherand thatalleging
maintained, and that the flash-boards were twokeptcould berightfully

feet above the dam.
tobe referred as ofstatement thismay partsand briefThe declaration

case.
' malicious, evidenceacts were wasdefendant’sthatIn order to show

acts doneof some and threatsto defendant’s exception,admitted subject
writ, with the actsin connection donethethe date ofaftermade soon

dam,the before the date oftoin destroyingand threats made regard
said writ.

that these actsto the subsequentjurywereinstructions givenProper
considered, as the motive ofuponbearingto beand threats were only

&c., the ofacts, before date the saidthedefendant, in committingthe
writ.

admitted, to defendant’s exception, tendingsubjectalsoivasEvidence
did,he inwhatin removingobject doingthat defendant’sto show the

from the&c., plaintiff.flash-boards, moneyto extortwasthe
ofdowntookand portions plain-entereddefendantthatIt appeared

of thethe date writ.beforetimesdifferentat severaltiff’s flash-boards
flash-boards bethat, the mightalthoughtheinstructed jury,The court
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clam, to standthe and cause the water higherupon mightwrongfully
banks, heat the times removeddefendant’s several when por-theupon

there, that ifflash-boards, than yetcould beof said rightfully kepttions
thus, the defendant no injury;causedthe water standing appreciable
flash-boards, in such a aswaydam and raised the waterif the onlythat

rightshis which of timea invasion of ripenbe technical might by lapseto
easement, or substantialan without anj'- damage,-into doing appreciable

andnot be in forcejustifiedwould by removingthe defendant entering
same; and that must be for the unless theythe verdictthe plaintiff,

times, when, &c., wasat each of the several the defendantthatfound
water; thatreason of said somematerially injured by appreciablebeing

at in of and must be act-these times bemust completionprogressinjury
done,at times it need not all be at ordone these thoughually being

of, or that defendant was at saidtimes of the actsabout the complained
that,of material and al-times immediate injury;several apprehensive

hadthe that defendant’s land been sub-be ofthey opinionthough might
flash-boards,of before and aftermeans said saidinjured bystantially

times, a defense unlessthat not constitute such injuryseveral wouldyet
as aforesaid.done at said several timeswas being

in ofintroduced evidence the charter the andThe companyplaintiff
thereof, to,which bein amendment referredacts of the maylegislature

dam, ruledthe erection of the the Courtwhichauthorizing (plaintiff
them, ifnot means of the dam and flash-would byprotectexcepting)

boards, the theraised water so as to defendant atthey materially injure
the flash-boards Verdict wastime when were removed. renderedthe

be set aside.which defendant movesfor mayplaintiff,

Hibbard, forwhom was defendant.A.E. Fellows,)(with

Bell, for plaintiff.S. FT.

shown,of after the andacts the defendant soon trespassesThe maybe
admitted,the asof same was to showevidence tendingthe properly

1, 475, 2, of the defend­Phil. Ev. V. 476. The motivesV.malice.
for,into, that foreven some causeinquiredwere admittingant properly

flash-­some circumstances he had the to theunder removerightand
boards, he had not to do it for the of orthe wantonlyright purposeyet

Francis, 17 Pick.the v.maliciously injuring plaintiff. Greenleaf
Holland,Hancock, 226-7;; 12 Mass. Panton v.Thurston v.117­

Kenrick,; B.v. 7 515. This rule92­—­98­ Smith C.Johns. applies17
admitted, to the motives actuatedthe evidence show whichall tendingto

thein of. The courtsdefendantthe committing trespasses complained
"as to an to re­so far The court will injunctionsay, granteven go

a toof is be enforced forthe exercise whichright,legal soughtstrain
Gibbens,and LawBuckland v.inequitablea sinister purpose.” Rep.

620;1863, & Ports­Portsmouth Concordv.p.Aug. Aqueduct
R.,R. Rock. Co.mouth

nui-instructions to theThe the in to the timereference whenjury
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sanee, if there the de-was in accordance withbe abated wasany, might
cisions in this State and elsewhere.

A that will a it be-be nuisance cannot bo abated beforething actually
comes a nuisance. Wharton,Rex 12 Mod.v. 510.

The court that,instructed it hadthe no matter how beenjury, proved
be, occasions,to on former theunless the defendant that at timeproved

dam, dam,he cut away the the was thus heflowed thefrog pond by
could not himself in The ex­that of the defence. defendantjustify part

"Thecepted. court couldthis instruction the have in­say, By onlyjudge
tended that if there was of the time in contro­evidence beforeflowing

that couldversy, not but that it must be thatthesupport pleas, proved
the lot Worster,was flowed at the time.” Falls v. 15 N.Great Co.
H., 442.

To nuisance, such,authorize the of a the consideredabating thing
must be at ;so the time it is abated that it had been a nuisance and was

tolikely become so will the Gatesnot v.again proceeding.justify
Blencoe, ;2 Brewer, Iowa,Dana 158­ v. 1 348.(Green)Moffet

The reason afor the to abate a nuisanceassigned rightgiving party
is thus stated : The reason the this andlaw allows sum-why private

method ofmary kind,ofoneself is because thisdoing justice injuries
which obstruct or convenience,such andas are of useannoy dailythings

anrequire immediate and cannot for the slowwaitremedy ofprogress
the forms ofordinary 3 Bl. 64.justice. Com.

If the isparty a technical invasion of'his with-onlysuffering rights,
out any time, abate,at the he has not the toappreciable injury right
and the reason for of does notthe abatement exist.establishing right
That the maintain an action for such a technicalparty interfer-might
ence with his true,be itrights but no means thatmay follows aby
man take the lawmay into his own hands and himself.right

It is settled a another,recover some wheneverparty maythat damages
under a claim of assumes to interfere in with hisany wayright, proper­

in a case where thety, continued suchexercise of assumed wouldright
in time into an easement and an on theripen incumbrance property,

shown;no actualthough be because the has no otherdamage party
to such encroachments but aremedy protect suitagainst byhimself

Co.,Bassett v. 28damages. N. H.Salisbury Manufacturingfor
445.

The of lives andsecurity sometimes sorequireproperty may speedy
a as not toremedy allow time to the on whosecall on person property
the mischief has arisen to it. such cases an individualIn wouldremedy
be injustified a allnuisance notice. In other caseswithout ofabating
nuisance, hands,should not theirtake the law into own but fol­persons

Hale,low the advice of Lord ofand to a court justice. Earlappeal
Nelson,Lonsdale v. 2 B. & 302.C.of

That which is authorized an cannot be aact of the nui­by legislature
Moore,sance. Iveson v. this licenseConn. 59. A fromhavingparty

Government ofbe liable a his onciviliter for misuse themay privileges
leudas,sic bututere tuo not norcriminally,ut alienum nonprinciple

Wilson,can the erection be 5abated as a nuisance. Crittenden v.
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; 195;Platt,Cowen, Johns, Churchv. 17 First167­ BaptistPeople
;R., v.v. R. Barb. Ct. 313­ StoughtonUtica & 6 Sup.Schenectady

646;Wise, 29; R., Barb.R. 13v. Island5 Wis. Hentz Long
, 18 Barb. 222.Williams v. N. Y. R. RCentral

manu­theirThe the water of the stream forof defendants to use theright
andto the waterdamis and thefacturing purposes undisputed, right

to thea incident rightdetain it a time follows as necessaryreasonable
And theyof the 10 518.user. Hoesen Barb.Van v. Coventry,

thatcannot to an forbe make artificial reservoir purpose.compelled
as thesoThe of the And longbanks stream answer for that purpose.

lawful, andwater is for this properdetainedonly nominally customary
con­andto the indirectthe land owners must submitpurpose, adjacent

re­Afrom the use.to their lands propersequential damages resulting
rule. Pix­to all not tolerate otherthe natural of willgard anyrights

Clark,v. 32 Barb. Ct. 268.ley Sup.

and else­thisthe decisions inJ.* After numerous StateBartlett,
the de­where, it an whetherwe cannot now as question,regard open

theoffendant have been entitled to recover nominal damageswould
toriverthe water of theif their dam causedthey byplaintiffs, wrongfully

level, with­buthis land than its naturalSow back on perceptibly higher
"defendant, theout actual to the for infringementcausing any damage

easement,” beenan hasof his intowhich by ripenright, repetition might
90;Smith, N. H.a 32held sufficient cause action. Tillotson v.of

302;91; Cowles, 22 N. H.v. 9 N. v.Woodman H. SnowTufts,
Co.,Kidder, ;24 N. H. 379 and 382­ Bassett v.Cowles v. Salisbury

484;Co.,455; 2 on28 N. 30 N. H. Hill.H. Gerrish v. Newmarket
340;115, 126; C., 330, Easementson Washburn onTorts W.Angell

; Co., and East­v. 43 N. H. 57856­ 9­ and see Bassett Salisbury
Co.,v. 44 N. H.man 159.Amoskeag

nuisance, enteran hea can maintain action for a mayWhere party
it; b.; 220; 2 Hill. on9 54 Blk.and abate Baten's case Co. 3 Com.

n, Perkins, cited;and Hill. on TortsTorts 94 97 and Brown v. there 1
; 438;Worster, 15 N. on W. C.147­ Falls v. H.Great Co. Angell

394; at the389, Haines, H. evensec. and see v. 36 N.Groton though
him;time it Falls v.caused but nominal to Great Co. Wors­damage

b.;434;ter, Adams v.15 N. H. case 5 Co. 101Penruddock’s
379;231; 6 Wash­25 Vt. Greenslade v. Halliday, Bingh.Barney, ­

Easements, the582, 584, "Action on case” D.burn on Com. Dig.
4.; on W. 390.C. sec.Angell

as a nuisance unl­in abatedan erection cannot beAlthough general
time; Worster, N. H.it such at v. 15ess be the FallsGreat Co.

583;442; 140, 390:on Easements on W. C. secs.Washburn Angell­
an it is no actualerection be a nuisance at a time whenyet may causing

Prentice, 828, 290 and1 B. Max.v. C. Broom’s Leg.damage; Fay
292; 219;and2Beach v. Gratt.Trudgain, might have been abatedandsee

b.;a nuisance on a 9 53 orBaten’s Case Co. byquod permittat;

* having notBellows,C. and been of counsel did sit.J., J.,Perley,
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the whose 101were Penrudddock’s case 5 Co.party rights infringed.
b. Nelson,The remarks of 2 & C.Best. J. in B.C. Lonsdale v.

"302, cited the -weremade in to fromby reference nuisancesplaintiff,
” Fowler,omission and the of J. in Graves v. Shat­only; expressions

tuck, 269,35 N. H. have reference to the of the forcenecessitysolely
used to the of the and not to theprotection party’s generalproperty,

of aquestion to abate a him nominalnuisance which causesparty's right
damages.

The instructions of courtthe that the defendant would be injustified
to remove the flash-boards the damentering upon onlywrongfully kept

in case caused him actualthey or made him of im-damage apprehensive
mediate material were erroneous.injury

Whether a bad motive could make the defendant liable in this suit for
an act which Collins,violated no of the Pickard v.right plaintiff, (see
23 Barb. consider,we notneed for if his act was it was459,) wrongful,

for malicious,the to show that it wascompetent asplaintiff up­bearing
on the 220;of Towle,Perkins v. H.question 43 N.damages.

;Morrill,Norris v. Hilton,40 N. H. 402­ v. N.Severance 32 H.
293.

The charter tothem no flow theplaintiffs’ defendant’s landgave right
consent, 160,without his Co.,Eastman v. 44 N. H.Amoskeag

Co., 44 N.Hooksett v. 110,H. and for such flow­Amoskeag wrongful
the defendant could still resort toage his common law remedies. State

248;v. 1 Morris,Green 7Renwick v. HillMoffet, 577.(Iowa) ­
The verdict must be set aside.

Mary Kittredge.Craig, Ex’x L.v. John

the aWhere of note it in the ahands of third andpayee directed the maker toplaced party,
it to such third on the died,andpay decease, afterwards held that such thirdparty payee’s

not againstwas entitled to the note as oneparty who the thewill of isby subsequent payee
legateemade of the note and executor of the will.

Trover, the executrix of will ofby the Esther forbrought Kittredge
the of arecovery note held the defendant under the circum-by following

:stances
In 1860,the the said Estheryear in the ofhandsKittredge placed

the French,defendant a note 2d,Leonard C.one at theandagainst
same time to him an order as :ingave followswriting

15,"Oct. 1860.
French, 2d,Mr. L. C. to L. the amountJohn of thePay Kittredge

note I hold atyouagains.t my.decease.
My

ESTHERSigned, KITTREDGE.><j
mark.

Mudge.”Witness, Sarah
yol. xlvi. 5


