June, 1865.] JOHNSON v. WILLEY. 5

Iaunch the partnership; and an agreement to pay money or furnish
stock for such purpose is an individual engagement of each partner to
the other.” 1 Story Equity, sec. 665, and authorities in note ; Gllover v.
Luck, 24 Wend. 153 ; Williams v. Henshaw, 11 Pick. 83 ; Gow on
Partnership 95; Collyer on Partnership, chap. 2, secs. 245 and 264.

There must be judgment, according to the finding of the court, for
plaintiff,

Jomx W. Jonxsox ». WrinLiax S. WiLLey.

Replevin lies to recover personal property sold by a bailee without authority, and the
bailor is entitled to recover the value of such property of the purchaser, although buying in
good faith and without notice.

The bailor, being the owner of the property, cannot be divested of it save by his own consent,
unless the conduect of such owner has been such as to justify a court or jury to proncunce
his title fraudulent and void as to third persons. The mere return of the property to the
possession of the seller to be kept on hire, does not, of itself, in law, make the sale void, as
to a subsequent purchaser. If'the jury had found that it was done with the fraudulent or
colorable purpose that the seller might hold himself out as owner, or that there was a se-
cret trust, it might have been otherwise; but, as no actual fraud was found or suggested,
the right of the plaintiff must be adjudged good, as against & purchaser.

Rerrmvin for two heifers. The writ was dated December 24,
1862. Only one of the heifers was taken on,the writ. The defendant
pleaded property in himself.

On trial it appeared, that, on the 23d of April, 1859, the plaintiff
leased his farm in Portsmouth to Charles Adams, for five years, reserv-
ing one field and the house in which the plaintiff lived. By the lease
the plaintiff agreed to furnish, to be used by Adams, stock or cattle, to
the value of $150., for which Adams was to pay to him interest annual-
ly, which he furnished accordingly. Adams had also some cattle of his
own on the farm, and bought and sold cattle occasionally.

In 1850 Adams bought the heifer replevied, then a calf, of one Clow,
and raised her on the farm. In May, 1862, Adams, being in arrears for
rent, gave the plaintiff a note for $62.20. On the 11th of June, 1862,
the plaintiff demanded payment of the nate, and Adams sold to the
plaintiff the heifer replevied for $12., and the amount was endorsed on
the note in part payment. The heifer was then taken by the plaintiff
to the part of the farm reserved to him and kept there a few days.
Finding it inconvenient to keep the heifer there he made a bargain with
Adams, that he should pasture the heifer in the pasture where she had
been kept before, for the rest of the season, where she was kept with the
herd as she had been before the sale.

The other heifer named in the writ came from a cow Adams had-
bought, and was in the year 1861 turned over by him to the plaintiff to-
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make good the stock the plaintiff had let to Adams, part of which Ad-
ams had disposed of.

Tn September, 1862 Adams sold both the heifers to the defendant for
$26. The heifers, by an arrangement with the defendant made ith
Adams, remained some time after this in the pasture, and were taken
away one at a time, as suited the convenience of the defendant. Soon
after the last heifer was taken away by the defendant, Adams left the
country. :

Before the date of the writ the plaintiff demanded the heifers of the -

defendant ; the heifer which he first took from the pasture, and which he
had been fattening, was slanghtered by the defendant, and for this rea-
son it was not replevied.

Upon being inquired of, neither party desired to go to the jury to
show the fact that the other party had been guilty of any actual fraud in
the sale of the heifer replevied.

The parties agree that the questions arising upon these facts shall be
reserved for the consideration of the whole court. If in the opinion of
the court the defendant is entitled to recover, he is to bave judgment for
fifteen dollars, the value of the Leifer replevied, with interest from the
date of the writ; otherwise the plaintiff is to have judgment for nominal
damages.

The questions arising on the foregoing case are reserved for the con-
sideration of the whole eourt. ' :

Upon the different points suggested by the case, Haich, for the plain-
tiff, cited Long on Sales, T4 & 67; Twyne’s Case, 1 Smith’s Leading
Cases 1, and notes 45, 49; Coburn v. Pickering, 3 N. H. 415.

If the possession of Adams was evidence of fraud, it is fully explained
and rebutted by the facts stated in the case. Hawen v. Low, 2 N.
H. 16, 17, 18; dsk v. Savage, 5 N. H. 545 : Hodt v. Lemick, 11
" N. H. 287; Barkerv. Hall & Tr.,13 N. H. 302 ; Hendcallv. Fitts,
22 N. H. 1; Shaw v. Thompson, 43 N. H. 133 ; McFarland v.
Farmer, 42 N. H., 886 ; Himball v. Juckman, 42 N. H. 242 ; Beuls
v. Guernsey, 8 Johns. 446.

Hackett & Goodall, for defendant, contended that Adams was per-
mitted by plaintiff so to manage his animals as to defraud the
defendant, and that herc there was afraudin law; and cited Ludlow
v. Hurd, 19 Johns. 218; 1 Parsons on Contracts 442 note; Shaw
v. Thompson, 43 N. H. 132 ; Drew v. IHimball, 43 N. H. 282.

Nesurre, J. The sale of the heifer in suit, being shown to have
been made by Adams to the plaintiff upon a good consideration paid by
the plaintiff, therefore binds the parties to that contract. This sale was
fortified by a delivery to thé plaintiff of the animal in question, and third
persons will be bound, unless the purchaser may have conducted in
such a manner, by permitting her afterwards to return into the posses-
sion of the original owner, and to be so managed by him as to forfeit
his claim to her. So far as the sale is concerned, it is not pretended
but that the plaintiff had the right to such security for his debt against
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Adams, and that Adams was at full liberty to sell to the plaintiff at a
fair pricc any property he had. 'We hear no complaint of the price
paid for this animal, and its value appears to have been endorsed on the
note held by the plaintiff against Adams.

After the animal had remained in the plaintiff’s possession, or upon
his own land, for some days, was itwrong or unnatural for the plaintiff,
as the landlord, to contract with his tenant to pasture the heifer for him
during the season of pasturing? We see no ground to presume that
such a contract as is here shown can be regarded as uncommon, or as
made with g fraudulent intent to injure others. There is no evidence
here, that Adams had any authority, cither express or implied, to sell
or dispose of any of plaintiff’s property, or that he had any knowledge
of such conduct on the part of Adams, until after the sale was effected.
The relation of landlord and tenant existing here was such as should
have put the defendant and all third persons, who might desire to trade
with Adams, upon inquiry as to the ownership of the property found
upon the landlord’s lands. For it by no means follows, as a general
and legitimate conclusion, that all the stock found in the possession of
tenants can be rightfully disposed of by them, and the price paid over
to them without refercnce to the landlord’s rights.

‘We see no sufficient evidence here, that the defendant has exercised
ordinary care and diligence in making previous inquiry before purchas-
ing the property in dispute. Chancellor Kent prescribes the true line
of duty for the defendant in such cases, 2 Com. 485. He there re-
marks, that the common law affords to cvery one reasonable protection
against frand in dealing, but it does not go to the length of giving in-
demnity against the consequences of indolence, or a careless indifference
to the ordinary and accessible means of information. The law requires
the purchaser to apply his attention to those particulars which may be
supposed within the reach of his obscrvation and judgment. If the pur-
chaser be wanting in attention, where attention would have been suffi-
cient to protect him from surprise or tmposition, the maxim caveat
emptor onght to apply. IKven against this maxim, he may provide by
requiring the owner to warrant the title to that which the law would
not imply to be warranted, and if the vendor be wanting in good faith,
Jfides servande is a rule equally at law and in equity. 1 Fonblanque
Equity, 371.

The observance of the aforesaid judicious rules of conduct, so clearly
enforced, would probably have saved the defendant from the conse-
quences of the fraudulent contract of Adams in selling to him the prop-
erty claimed by the plaintiff. But, if actual fraud existed on the part of
the plaintiff with reference to the property claimed here, the defendant
might very properly have availed himself of the judgment of the jury,
whose legitimate duty in the premises would have becn, under suitable
instructions of the court, to have settled this point. But the defendant
having waived this privilege, we feel at liberty to apply such law to the
contract and conduct of the parties as we deem pertinent to the same.
And we confess that, under due consideration of the circumstances of
the case, we see no reason why we should impute fraud to the plaintiff,
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in his arrangements with Adams, or why the implication of fraudin law
should be raised against him in reference to the rights of third persons
or purchasers under Adams. It appears to us, that the plaintiff’ prop-
erly stands as bailor, and Adams as the bailee, he having received the
heifer into his possession, to keep for hire, or where the law will pre-
sume a suitable price to be paid as a reward for the keeping.

As bailee, Adams would be responsible for want of good faith, reas-
onable care, and ordinary diligence. 2 Kent Com. 591; Story on
Bailments, secs. 276, 278 & 279. - The bailor is regarded as the general
owner, and the bailee has only a limited or qualified right of possession,
and mere possession of personal chattels, without some other evidence of
property or of authority from the real owner to sell, will not enable the
possessor to transfer to a purchaser a better title than he himself has.
Covill v. Hill, 4 Denio 323. The owner of property cannot be di-
vested of it save by his own consent or the operation of law. TWeli-
sams v. Merle, 11 Wend. 81.

If the bailee sell the property without authority, a purchaser, although -
buying in good faith, and without notice, acquires po title, and the
owner may recover his property or its value from any one in posses-
sion. 1 Parsons on Contracts, 578; Sanborn v. Colman, 6 N. H.
14; Lovejoy v. Jones, 30 N. H. 162; Sargent v. Glile, 8 N. H.
325 ; Galvin v. Bacon, 2 Fairfield, 30 ; Nash v. Mosher, 19 Wend.
481 ; Neff'v. Thompson, 8 Barb. 213. .

'Wé cannot, as before suggested, declare that the return of the heifer
into the possession of the former owner for the purpose of being pas-
tured during the season of pasturage, does, in law, render th e original
sale to the plaintiff fraudulent or void. If the jury had found that such
arrangement was made with any frandulent or colorable intent, or that
the sale was attended with a secret trust, then the inference would be
otherwise and the result different. But, in the absence of actual frand,
our judgment is, that the plaintiff, upon the aforesaid facts and grounds
of reasoning, is entitled to judgment for nominal damages and his
costs. :

Lorin HEATH v. PORTSMOUTH SAVINGS BANK.

Where the plaintiff, at the time of making a deposit of money in a savings bank, accepted as
the evidence thereof a book stating the deposit and containing this clanse: ¢ Depositors are
alone responsible for the safe keeping of the book, and the proper withdrawal of their money;
no withdrawal will be allowed without the book, and the book is the order for the with-
drawal:’ Held that the clause must be taken to bave made part of the contract between the
plaintiff and the bank.

In assumpsit brought against the bank for such a deposit, where it appears that the plaintif’s
book had before the commencement of the action been lost by or stolen from him, and that
thereupon he exhibited to the bank evidence of this, and demanded his deposit, which the
bank declined to pay to him without indemnity, and that he commenced the action without
offering any indemnity, he cannot recover.

ASSUNMPSIT to Tecover of the defendant a deposit made with the de-




