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Appellee.Appellant v. Perkins,Perkins,

On an ac-of an administrator’sfrom in thethe decree of a court settlementappeal probate
originalsome record. Thecount, of ofthe of the intestateheirs became appelleesparties,

:administrator administratrixhaving beingand hisdied his account presented by
It was un-witness,held that aone notof the heirs who had so become was competentparty,

less the administratrix elected to testify.
received"Where the a entitled to awidow,administrator of was revolutionarywho pension,

itchildren,arrears of benefit of herat her law for thedeath,due and which waspension by
held thewas that this in the of debts orin assets his hands forwas no sense paymentmoney

general thein trust forof held him as administratoradministration, butexpenses was by
children.

And it chargingalso the withwas held that a be administratormade,shoulddecreespecial
deducting attendingthe and that itprovidingit,so thereceived, therefrommoney expenses

should be to a thea viewintestate,to the ofpaid children the withdirectly remedy upon
administration bond.

dischargeIt also held administra-was that interest of thea direct in thewho hasany person
tor’s isduties, has an of those dutiesobligationin the which theinterest by performance

although legateesecured, nor heir.he be neither creditor,may

The administration accountof anquestions arise the settlementupon
in the court, in theprobate and the facts opinion.sufficiently appear

Minot and forMugridge, appellant.

Eastman,&Stevens forand I. A. appellee.Vaughan,

theJ. a of ofThis is an decreefrom judge pro­Bellows, appeal
bate for the of Elizabeththeof administratorcounty Belknap, charging
Perkins The admin­with ofcertain receivedmoneys by way pension.

deceased,Perkins,istrator was accountPeter and his was presentednow
by Perkins,Ann and the ad­of PerkinsMary the administratrix Peter

and,Perkins,ministratrix de from this decreenon of Elizabethbonis
so Perkins hasthese said Annthecharging Mary appealedmoneys,
to this court.

;The andis Elizabeth Perkinsentered as the estate ofappeal against
Batehelder,Hannah P. of theBrown, Perkins and LydiaSally part

Perkins,heirs at aslaw of on recordthe deceased Elizabeth appear
in interest sustainparties to the decree.

The facts tocause a to thebeen committed to master reporthaving
court, offered, witness,the the Hannah P.a the saidasappellees

Brown; but, the masteras not to testify,the administratrix did elect
witness; is,declined to hewhetheradmit her as a and the question

so declined.rightly
1858,the thelaw to whenBy of a is not allowed testifyparty

oradministrator,adverse is an unless said executorexecutor orparty
If, then,administrator Hannahas aelect himself to testify witness

cause,P. not a com-Brown is to to she wasbe as a thisregarded party
elected1858,witness administratrixpetent under the of unless thelaw

to theand a withinthink it that she iswe cleartestify; partyquite
of that statute..meaning

interest,the in andBy record she to be one of theappears parties
reasons, founded,the inon the iswhich the in statute applyexception

such,and,their asfull force to her. is a realShe substantially party,
court,her in theinterest the aswould andbe byrecognized protected
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case of thirdsuits in the of aname a nominal or whereplaintiff;
is to defendantperson admitted and defend in the name of theappear

of record.
cases,In such evi­the inadmissions of the real bemay givenparty

dence the same as if he the of v. Patter­was record. Carltonparty
son, 235,29 N. itSo, Remick,587. wasH. in 43 H.Barker v. N.
held statute,that the it of the coronerof our theprovision making duty
to serve writs he iswhen the issheriff a to cases whereparty, applies
the real ofnot the record.party, although party

The to ex-which aprovision commissioner of insolvencyempowers
aamine creditor on oath he itif deems Stat. chap.expedient, (Comp.

171, case;sec. did, be adoes not to this if it it wouldand6) apply
matter of discretion in in-the master this notwith which court would
terfere. Moore v. 44 H. 370.N.Taylor,

conclusion, therefore,Our is that the master was in rejectingright
the of Hannah P.testimony Brown.

is, should,The the asquestion whether said Peter Perkinsremaining
Perkins,administrator of Elizabeth be in his account withcharged

received him in thatmoney by as to which the saidcapacity pension,
States,Elizabeth was entitled under the of the aslaws United the widow

of a 1842,The said Elizabeth in andrevolutionary diedpensioner.
her said administrator $106.08received for arrears of due atpension

death,her issued, $1689.14,a 9th,certificate before andupon August
1852, afterwards,a certificate obtained himupon to receiveentitling

administrator,that sum as such the same been due saidthehaving
Elizabeth as the widow of the said revolutionary pensioner.

19th, 1840,the act of JuneBy S. atStatutes ch.(U. Large, 39)
that,it is in case male shall dieany childrenprovided, pensioner leaving

widow,but no the amount of due to such at the timepension pensioner
death,of his shall be to the executor or administrator on es-thepaid

tate suchof thefor sole use and benefit ofexclusive thepensioner,
children, ;to be him distributed inthem shares theandby among equal
same not estate,shall be considered as a of saidthe assets of norpart

toliable be to the of the debts of said estate inpaymentapplied any
that,case whatever. 2 inSection case iswho aprovides any pensioner

children,shallwidow die amountthe of due at the timeleaving pension
of her death shall be to the or ben-executor administrator for thepaid

children,efit of her as directed in the And thirdsection. theforegoing
that,section in case of the death of whetherprovides any pensioner,

female, children,male or tothe amount of beleaving pension may paid
one, or them,each of as without the interventionany they may prefer

of an administrator.
This law to have been in force at the death of Elizabethappears

Perkins, received; and,and underalso when the in wasmoney question
it, it is clear that in nothe received the administrator ismoney by

estate,sense assets of the or ofliable to be to the anypaymentapplied
debts, administration,of its himor the of but is received byexpenses

children,in them-trust for the if do not elect receive ittomerely they
; once, aselves and atto them he is accountable without going through
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Perkins, 19 N.administration; .and,course v.of inaccordingly, Fogg
the101,H. it couldwas decided that the children maintain against

received, his share.each foradministrator actions for had andmoney
beThe that a decree shouldcounsél for the contends specialappellees

entered, in trust forthe administrator with this to holdmoneycharging
children;the to to resortand the is enable themobject apparently

bond; least,to his administration at such be the effect.might
thea careful consideration of this we are ofUpon question, opinion

made,that such the administratordecree should bespecial charging
him, it,with the amount thereceived by deducting expenses attending

burden;so that the estate should be t'o no but thatexposed providing
the amount should be to the of the said Elizabethchildrenpaid directly
Perkins to forwithout thebeing subject any expensescharge general
of the administration the Inor of debts of the estate.paymentto.the
this children of Elizabeth Perkins thethe have a remedyway may apon

administrator, Perkins,administration bond of her Peter and thinkwe
it to be so. The was received him as her adminis-ought money by
trator, and within the of his as such hesuch. As wasauthorityscope

it,entitled law to receive unless the children had toelected receiveby
hands, then,it Itwithout his intervention. came into his ofvirtueby

administrator,his and it became hisas. after de-appointment duty,
it,the of to it to theducting overnecessary expenses obtaining pay

children.
bound,the terms of his official bond heBy was otheramong things,

to law,administer the estate to and to and thedeliveraccording pay
estate account,on thesettlement of the administration to suchremaining

as the court of shall limit or the law hepersons probate appoint. By
bound to deceased;was -this to the children ofmoney theclearly pay

Perkins, 101,that is so settled in 19 N.v. H.expressly beforeFogg
cited, and we can'see no reason for that he shall not be liableholding

bond,on his without which he could not have received the appointment,
and could have no to receive the at all.acquired right money

The thisof bond was secure faithfultheobject of allperformanceto.
administrator,his duties as and it is obvious that the of thisapplication

to his use must be a breach ofmoney own his official Itprivate duty.
is true that this fund cannot be reckoned the assets ofamong general

estate,the but isit true that he itreceivedequally virtue of hisonly by
administrator,as and as such musthe accountappointment for it.

The sureties in an administration bond are not liable for re­moneys
ceived theirby unless are within the of'principal they theirgeneral scope

duties;official as if the administrator of a solvent estate receives the
estate, inrent of real case it iswhich holden that the sureties are not

it; Currier,liable for ;v. 36 N. H.Gregg, 200­ orapp’t ifapp’ee,
;the assets do not come to the administrator’s handslegally Ennis v.

Smith, ;14 U.How. S. 400-416 evenRep. the administra­although
tor with Irick,himself such v.Harkercharges 2receipts; Stock. N.

But,269. forJ. withinreceived the ofmoneys his officialscope duties
are liable and this is the doctrine ofthey Currier,v.Gregg, appellant

cited.before
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491-498,In it wasProbate v. 8 N. H. decidedJudge Heydock,of
that the thesureties in an liable foradministration bond were proceeds

an an­State,lands in another their who had takenof which principal,
there, the availscillary administration had sold and himself withcharged

e­this .in Stat­
In al, 364, canPaine & all whov. 13 Mass. it was held thatGill

establish a bonddirect interest in of an administrationthe condition
will have a In thisto of therecover their outright penalty.damages

confessed,case there andbond,had been a suit aon the and breach
the the amountscire to execution forplaintiff obtainbrought facias

him,claim,hisof towhich was for a tract of landthe value of devised
which,and which was taken adminis­to a debt for unfaithfulbutpay

tration, estate,have been out of executionthe andmight paid personal
So,was awarded. when an administrator ofdisposed prop­partnership

witherty the assent of the it was held that he becamesurviving partner,
with the and his were for the wholechargeable sureties liableproceeds,

White,amount so v.received. 11 Ill. 341.People
It obvious, tljese cases,is from the in as well as"establishedprinciples

from the nature of the bond is to securethat theundertaking, designed
the estate;faithful administration has aof the and who directany person

duties,interest in the of the administrator’s has an interest indischarge
the secured,which of those isby the dutiesobligation performance

creditor,he be is itneither nor heir. Nor an ob-although may legatee
that the fundjection here is no assets of estate. Inof the thepart

so;cases itmany must be as funds an ear-where havingnecessarily
another,mark were held the in trust and suchby testator for as come

into the hands of the administrator.
It true, decided,is it has been that in thea case like this children

administrator,maintain an actionmight at once the without wait­against
for Perkins,court,decree ofing the as in v. 19 N.any probate Fogg
101, cited;H. before and is in of a the ad­so it the case wherelegacy,.ministrator has assented to it­

views,With these we athink there should be decree chargingspecial
administrator, Perkins,the Peter with thethe sums received from United

Perkins,States him as the ofby administrator Elizabeth for arrearages
her, it,of topension due after ofthededucting expenses obtaining

with interest received,it after one from time it reck-the wasupon year
cent,oned at five with annual rests.per


