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_ As a general rule, where an act is made unlawful by statute, a con-
tract growing out of the illegal act cannot be enforced at law ; but this
is not a rule of universal application. It is always a question of con-
struction, depending upon the provisions of the whole statute and its
design and objects. Did the legislature intend, by making these acts
unlawful, to discharge the parties to them from the performance of
agreements growing out of them ? Would it promote or defeat the object
of the statute to apply the general rule?

Thus in Harrds v. Runnels, 12 Howard 79, it 1s stated that © what-
ever may-be the structure of the statute in 1eoa1d to the prohibition
and penalty, or penalty alone, it is not to be taken for granted that the
legislature meant that contracts in contravention of it are void in the
sense that they are not to be enforced in a court of justice; the statute
must be examined as a whole to find out whether or not the makers
meant that a contract in contravention of it was to be void so as not to
be enforced in a court of justice.” The recovéry in this case would be
for the benefit of those whom the violated provisions of law were in-
tended to protect.

The general objects of these provisions would not be advanced, but
defeated, if this defense was admitted, and we cannot for a moment be-
lieve that the legislature intended to make a contract like this note void,
when they made it unlawfal for the directors to receive it for stoclk in-
stead of cash.

Our conclusion is that there was a sufficient and legal consideration
for the note of 85,000, and, of course, for the substituted notes sued in
this action, and there must be judgment on the verdict for the plaintiff.

Groree O. Hivroxy ». Cmarims W. Wicery, AD)II\ISTRATOR.

The law empowering the supreme judicial court to grant leave to appeal from the decree of °
the probate court, when such appeal bas been prevented by mistake, accident or misfor-
tune, does not apply to the decisions of commissioners upon insolvent estates; neither has
this court, in such cases, pewer to grant reviews or new trials.

This is a petition for leave to appeal from the decision of a commis-
sioner upon an insolvent estate, upon the ground that the petitioner was
prevented from appe‘thncr therefrom throuyh mistake, accident or mis-
fortune, and the petitioner proposes, also, to amend, by asking for a
Teview or ncw trial.

Small for plaintiff.
Wheeler & Hull for defendant,
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Berrows, J. By the Revised Statutes, chap. 163 sec. 1, a cred-
itor is empowered to appeal from the decision of a commissioner upon
any claim by him exhibited in thirty days after the acceptance of the re-
port.- And the petitioner claims, that, having failed to take his ap-
peal within the time limited, through mistake, accident or misfortune,
he is entitled to relief by virtue of the provisions of sees. 1 and 7 of
chap. 170 Revised Statutes, (C. S. 180, secs. 1 and 7) which are as fol-
Tows:

Sce. 1. “ Any person aggrieved by any decree, order, appointment,
grant, or denial, of any judge of probate which may conclude his in-
terest, and which is not strictly interlocutory, may appeal therefrom to
the superior court of judicature next to be holden in the county.”

Sec. 7. “ Any person aggrieved by any such decision of a judge of
probate, who was prevented from appealing therefrom within said sixty
days, through mistake, accident, or misfortune, and not from his own
neglect, may petition the said superior court, at any time within two
years thereafter, to be allowed an appeal, setting forth his interest, his
reasons for appealing, and the causes of his delay.”

The question, then, is, whether in the térms, * decree, order, appoint-
ment, grant or denial of any judge of probate” is included the * decis-
ion of the commissioner.”

It is urged by the plaintiff’s counsel that it ¢s included, upon the
ground that the commissioner of insolvency is merely an auditor ap-
pointed by the judge of probate and that his acts are of no validity or
force until sanctioned by the judge by the acceptance of the report;
and that in this way his decision becomes the decision of the judge.

On the other haund, it is contended that the law in terms authorizes an
appeal from the decision of a commissioner, and not from the decree of
the judge accepting an entire report, embracing, perhaps, many claims ;
and that the judge has no jurisdiction to allow or disallow any of them.
And the counsel cites the case of Dyer v. Stanwood, 6 N. H. 411,in
which it was decided that the act of Dec. 29, 1832, defining the juris-
diction of the superior court and the court of common pleas, and giving
to the former exclusive jurisdiction of * all appeals from any judgment,
order, decrec or denial of any judge of probate and all applications for
such appeals ” did not give to the superior court jurisdiction of appeals
from the determination of commissioners of insolvency.

The court, by Parker, J., holds that the judge of probate has no
power to allow or disallow the claims against the estate—that this power
is vested in the commissioner alone, and the appeal, therefore, is pre-

.cisely what the statute of 1822 denominates it, an appeal from the

determination of the commissioners, and does not come within the letter
or spirit of the clause giving this court jurisdiction of appeals from the
orders and decrees of the judge of probate.

The law of 1822, authorizing an appeal from the determination of
commissioners, is substantially the same as that of the Revised Statutes,
except in the latter the term *decision ™ is used instead of the term
“ determination ;” but the meaning, so far as regards this question, is

VOL. XLVI. 9. ’




122 HILTON ». WIGGIN. [ Strafford,

the same. Neither is there any substantial change in the duty of com-
missioners or the judge of probate in this respect.

The case of Dyer v. Stanwood, then, seems to be directly in point,
and, for aught we can see, must govern this case. It is true, as the
counsel suggest, that, under the law of 1832, appeals from the orders
and decrees of the judge of probate were to the superior court, while
those from the decisions of the commissioners were to the common pleas,
and it is supposed in Dyer v. Stanwood that the latter were to be en-
tered in the common pleas because the questions of fact came thereto .
be tried ; but the counsel contend that, as now all these appeals are to
this court, the decision in the case cited does not apply.

But we do not so understand it. The decision in that case was put
upon the language of the statute and the nature of the powers confer-
red respectively upon the commissioner and the judge; and the same
language in substance is continued to be used in the Revised Statutes.

The decision in Dyer v. Stanwood is fully confirmed in Smith & uw.
v. MeDaniel, Administrator, 15 N. H. 474, where it is held that the
determination of the commissioner is not within the statutc authorizing
the court to grant appeals from the orders and decrees of the judge of
probate. Besides, it will be perceived that in the case of the appeal
from the commissioners’ decisions, it must be taken in thirty days, while
the appeal from the order or decree of the judge of probate may be taken
in sixty days, and this is inconsistent with the idea that the provision for
appeals from the orders and decrees of the judge of probate embraces
appeals from decisions of the commissioners. -If it did, then such ap-
peal might be taken in sixty days. A similar difference also existsin
respect to the necessity of filing bonds on the appeal.  If from the decis-
ion of the commissioners, a bond is not required ; in the other cases it is.

Again, had the purpose of the legislature been to include appeals
from the decisions of the commissioners in the provision for appeals
from the orders and decrees of the judge of probate, their intention
would probably have been more distinctly manifested, especially in view
of the decision in Dyer v. Stanwood, and very naturally the provision for

" appeals from the decisions of the commissioners would have been omitted.

In chap. 163 of the Revised Statutes (chap. 172 C. S.) providing
for appeals from commissioners, it is enacted sec. 7, that “if the cred-
itor shall fail to enter his action (appeal) in manner aforesaid, or to re-
cover judgment thereon, his demand shall be forever barred, and what
was allowed by the commissioners shall be struck from the list of
claims. Again it is provided in sec. 11 of chap. 172 Comp. Statutes,
.thatthere shall be no revision of any judgment remanded, or an appeal
tfrom the judgment of commissioners. So it is provided that claims by
ithe administrator against an estate may be adjusted by the judge if not

. contested ; but if contested they may be referred to persons appointed
by the judge, and their report, when accepted, shall be final. Chap.
171 Comp. Stat., secs. 16 and 17. _ -

From these provisions it would seem to be the policy of the law to

+  promote the speedy settlement of estates, and to make the deccisions of
the commissioners forever binding, unless appealed from, and the appeal
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prosecuted in the manner prescribed. Under similar provisions in the
statute of July, 1822, it was so expressly held in Smith v. McDanzel,
Adm’r, 15 N, H. 474, and that this case did not come within the stat-
utes authorizing the court to grant appeals from the orders and decrees
of the judge of probate, or to grant reviews. In the case of Zaylor
v. Barron, 30 N. H. 97, 98, and in the same case, in 35 N. H. 490,
491, it is quite apparent that these decisions of the commissioners are not
regarded as orders and decrees of the probate court; and a similar view
is taken in Peabody’s Petition, 40 N: H. 342.

It is proposed also by way of amendment of the petition, to ask for a
review or new trial in case the court is of opinion that an appeal cannot
be granted. .

In Smith & uw. v. McDaniel, Adnir, which was a petition fora
new trial, it appeared that a claim for an appeal from the decision of
- the commissioners was duly filed, but by accident or mistake the peti-
tioner failed to give notice and prosecute it to judgment. The court
held that this case did not come within the statute authorizing the court
to grant reviews, Rev. Stat. chap. 192, which is identical with Comp.
Stat. chap. 205, and is not affected by the law of 1855. Wright v.
Boynton, 40 N. H. 353. .

This case of Smith & uw. v. MeDaniel must be regarded as a de-
cision of this application for a new trial, unless there be a substantial
difference arising from the fact that in the case before us no steps had
been taken to appeal, while in the other an appeal had been claimed,
but not prosecuted. We do not, however, think that this distinguishes
the case before us favorably from that of Smith & wwx. v. McDandel ;
for in neither case was an appeal actually taken ; and we must, therefore,
regard that decision as fixing the rule for this case.

The doctrine of Smith & uwx. v. McDaniel is also distinctly recognized
in Sheafe v. Sheafe, 29 N. H. 269, decided in 1854; and upon the
whole we see nothing in the circumstances of this case, or the sugges-
tions of the counsel that would justify a departure from that doctrine,
and that of Dyer v. Stanwood. The Revised Statutes were passed long
after the decision in the latter case, and having used the same language
substantially as the statutes in force when the decision was made, the con-
struction given to them must be regarded as adopted in the later law.
See Zomson v. Ward, 1 N, H. 9; Adams v. Field, 21 Vt. 256
Douglass v. Howland, 24 Wend. 45, 47.

Under the construction adopted, there may doubtless be individual
cases of much hardship, but the court cannot fail to see that a contrary
construction would be likely to introduce a looseness of practice that
might interfere seriously with that speedy settlement of estates, which
it is the policy of the law to promote.

The carelessness which this case discloses furnishes itself some illus-
tration of what might be expected if there was reason to count upon re-
lief against it from the courts. But independent of these considerations,
we are of the opinion that this construction is too well established to be
changed without the action of the legislature.

Petition dismissed.




