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rule, statute, a con-a an act is unlawfulAs where bygeneral made
; thisthe at law buttract out of act cannot be enforcedgrowing illegal

It a of con-not a of universal is questionis rule alwaysapplication.
struction, statute and itsthe of the wholeupon provisionsdepending

intend,Did these actstheand legislature byobjects. makingdesign
unlawful, ofthe to from theto themdischarge performanceparties

out of them ? it or defeat theWould objectagreements growing promote
to ?of the statute the ruleapply general

Runnels, 79,in v. 12 it is that "what­Thus Howard statedHarris
may-beever the structure of the statute in to the prohibitionregard

thealone, to for thatand it is not takenor be grantedpenalty, penalty
that it in thecontracts in of are voidmeant contraventionlegislature

;to in statutethat are not be enforced a court of thejusticesense they
a or the makersmust be examined as whole out whether notto.find

toin of to be so as notmeant that a contract contravention it was void
this bea court of The in case wouldbe enforced in recovéryjustice.”

in­of those of werefor the benefit whom the violated lawprovisions
totended protect.

advanced,of not be butThe these wouldobjects provisionsgeneral
admitted,defeated, cannot for a moment be-if this defense was and we

void,that to a like this notelieve the intended make contractlegislature
in-made it unlawful the to receive it for stockwhen for directorsthey

of cash.stead
thatis a and considerationconclusion there was sufficientOur legal

§5,000, course,and, substituted notes sued inthe note of of for thefor
action, must the for thethis and there be on verdict plaintiff.judgment

George Wiggin,v.Hilton Charles W.O. Administrator.

grantjudicial to ofempowering the court leave to from the decreelawThe supreme appeal
such has been or misfor-court, mistake,the when accidentpreventedappeal byprobate

hasto the of commissionersdoes not decisions insolvent neithertune, estates;apply upon
grant reviews or trials.court, cases,this in to newpowersuch

is a for to the decision a commis-This leave from ofappealpetition
estate,insolvent,an the that the wassioner upon upon ground petitioner

mistake,therefrom or mis-from accidentappealing throughprevented
fortune, amend,also, athe forand to bypetitioner askingproposes,

or trial.newreview

forSmall plaintiff.

& Hall for defendant.Wheeler



June, HILTON v. WIG GIN. 1211865.]

Bellows, Statutes, 1,J. the Revised 163 sec. a cred­By chap.
itor is to from the decision of a commissionerempowered appeal upon

claim him exhibitedany in after the ofby the re­thirty days acceptance
. And the claims, that,port­ failed to take hispetitioner having ap­

limited, mistake,within the timepeal misfortune,accident orthrough
he is entitled to relief virtue of of secs. 1the visions and 7by ofpro

170 Statutes,Revised 180, 1chap. secs. and whichS. are as fol­(C. 7)
:lows­

decree,Sec. 1. order,"Any person aggrieved by any appointment,
denial,or ofgrant, of which conclude his in-any mayjudge probate

terest, and which is not therefrom tointerlocutory, maystrictly appeal
the court of next to in thesuperior judicature be holden county.”

7.Sec. "Any such decision of aperson ofaggrieved by any judge
who wasprobate, from therefrom within saidprevented appealing sixty

mistake, accident,days, misfortune,or and not from histhrough own
court,theneglect, may said at timepetition within twoanysuperior

thereafter,years to be interest,allowed an forth his hisappeal, setting
reasons for and the causes of hisappealing, delay.”

then, is,The ms, "decree, order,question, whether in the tér appoint-
” "ment, or denial of of isgrant included the decis-any judge probate

ion of the commissioner.”
It is included,the iturged by counsel that is theplaintiff’s upon

that theground iscommissioner of an auditorinsolvency merely ap-
thepointed by of and that his acts are of no orjudge validityprobate

force until sanctioned the the of theby judge by acceptance report;
and that in this his decision the of theway becomes decision judge.

hand,On the other it is that the in terms authorizescontended law an
from commissioner,the decisionappeal of a and not from the decree of

the ;an entirejudge claimsaccepting report, embracing, perhaps, many
and that the has no allow or disallow of them.tojudge jurisdiction any

Stanwood,And the counsel 411,cites 6the case of v. N. H. inDyer
which 29,it was 1832,decided that thethe act of Dec. defining juris­
diction of the andcourt and the court of commonsuperior pleas, giving

"to the former fromexclusive of alljurisdiction anyappeals judgment,
order, decree or denial allof and forofany judge probate applications”such did not oftoappeals jurisdictionthegive appealscourtsuperior
from the determination of commissioners of insolvency.

court,The Parker, J., that the of hasholds noby judge probate
to allow or disallow the estate —that thispower the claims poweragainst

alone, therefore,is vested in the commissioner and the isappeal, pre-
it,what the ancisely statute of 1822 denominates from theappeal

determination commissioners,of not come thethe and does within letter
or of the ofspirit clause this court from thejurisdictiongiving appeals
orders and decrees of the ofjudge probate.

The 1822,law of an from the determination ofauthorizing appeal
commissioners, Statutes,is that the Revisedthe same as ofsubstantially

”"in the oflatter is used instead the termexcept the term decision
" ”determination; but the asso far this isquestion,meaning, regards
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the com-same. Neither is the ofthere insubstantialany dutychange
missioners or the of in thisjudge probate respect.

The case of inStanwood, then,v. seems to be directly point,Dyer
and, true, thesee,for aswe can must It isthis case.aught govern

that,counsel the orders1832, fromUnder the oflawsuggest, appeals
court,and decrees of the of to thewere whilejudge probate superior

those from the decisions of tothe commissioners the commonwere picas,
and it is be en-in v. tothat latter wereStanwood thesupposed Dyer

totered in the therecommon factbecause the of camepleas questions
: that,tried but tobe the counsel arecontend as now all these appeals

court,this the .decision in the case cited does not apply.
But we do not so understand that case was putit. The decision in

the of the confer-statute and of theupon the naturelanguage powers
red samethethe andcommissioner and therespectively upon judge;

in substance is continued to be used in the Revised Statutes.language
The ux.Dyerdecision in &v. confirmed inStanwood is Smithfully
McDaniel, thev. thatAdministrator, 474, is held15 N. H. itwhere

determination of the commissioner is authorizingnot within the statute
the ofcourt to from of thethe orders and decreesgrant appeals judge

Besides, it thewill be in case ofprobate. that the appealperceived
from the decisions,commissioners’ whileit must be taken in days,thirty
the from the takenorder or bedecree of the ofappeal mayjudge probate
in forand this issixty days, inconsistent with the idea that the provision

from the orders and embracesdecrees of the ofappeals judge probate
did,from decisions of the then such ap­commissioners. -If itappeals

inbe taken in existsA similar alsomight differencepeal sixty days.
to the of thebonds on If from decis­therespect necessity filing appeal.

commissioners,of the is.ion cases ita bond is not otherin therequired;
had the of the been to includeAgain, purpose appealslegislature

from the decisions of the forcommissioners in the appealsprovision
from the orders and decrees of the intentionof theirjudge probate,

manifested,would have been more in viewprobably distinctly especially
of the in Stanwood,decision forv. and theDyer very naturally provision

from the decisions of omitted.the commissioners would beenappeals have
In 163 of the Revised 172chap. Statutes C. providingS.)(chap.

tfor commissioners,from cred­7,it is if theenacted sec. tha­appeals
aforesaid,itor fail to re­enter his or toaction inshall manner(appeal)

thereon, barred,his and whatjudgmentcover demand shall be forever
was the list ofcommissioners shall theby.allowed be struck from

Statutes,it is in sec. 11 172Againclaims. ofprovided Comp.chap.
shall remanded,be no revision of or an appealthat there any judgment

the of commissioners. it that claimsjudgmenttfrom is bySo provided
the administrator if notan estate be theagainst adjustedmay judgeby
contested; but if contested be referred tothey may persons appointed

the and theirby judge, when be final.shallreport, Chap.accepted,
Stat.,171 secs. 16Comp. and 17.

From these toit thewould to of lawprovisions seem be the policy
the ofestates,settlement decisionspromote of and to make thespeedy

the commissioners thefrom,forever andunless appealbinding, appealed
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inprosecuted the manner Under similar in theprescribed. provisions
statute of 1822, McDaniel,it was so inJuly, hold v.Smithexpressly
Adm’r, 15 H. 474,N. and that not stat­this case within thedid come
utes the court toauthorizing from the orders and decreesgrant appeals
of the of orjudge probate, to In case ofreviews. thegrant Taylor

Barron,v. 97,30 N. 98, 490,H. case, H.and in the same in 35 N.
491, it is quite that the notthese decisions of commissioners areapparent

as court;ordersregarded and decrees of the and a similar viewprobate
is taken in Petition, 40 N. H. 342.Peabody’s

It is also aproposed of the to ask foramendment ofby way petition,
orreview new trial in case that an cannotthe court is of appealopinion

be granted.
In Smith Adm’r,& ux. v. a for aMcDaniel, winch was petition

trial,new it ofthat a the decisionappeared claim for an fromappeal
the commissioners filed,was or mistake theaccidentbutduly by peti­
tioner failed to courtto Thegive notice and it judgment.prosecute
held that this case did the courtnot come the statutewithin authorizing
to reviews,grant 192, isRev. with Comp.’Stat. which identicalchap.

205,Stat. andchap. is not the 1855. v.affected law of Wrightby
.40 N. H.Boynton, 353­

This case of as a de­Smith must be& ux. regardedv. McDaniel
cision of this trial, a substantialunless there beapplication a newfor
difference hadthe nofrom that in case before usarising the fact steps
been taken claimed,to beenin the other an hadappeal, while appeal
but not not, however,prosecuted. that thisdo thinkWe distinguishes
the case McDaniel;before from of v.that & ux.Smithus favorably
for in ; therefore,neither must,case andwas an taken­ weactuallyappeal

thatregard asdecision the rule for this case.fixing
The ofdoctrine v. alsoSmith & ux. McDaniel is distinctly recognized

in v. 1854; the29 N. in andH. decidedSheafe, 269, uponSheafe
whole we see case, or thein the thisofcircumstancesnothing sugges­
tions of the doctrine,counsel thatthat would a fromjustify departure

that ofand v. Stanwood. The Revised Statutes wereDyer passed long
after the case,decision in used samethe latter and the languagehaving

made,as con­the in thesubstantially statutes the decision wasforce when
struction to law.them in the latermust be asgiven regarded adopted

256;Field,; 21Ward,See Tomson 1 Vt.v. H. 9­ v.N. Adams
45,Howland,v. 47.24 Wend.Douglass

Under the bedoubtless individualconstruction there mayadopted,
of acases that contrarymuch cannot fail to seebut the courthardship,

thatconstruction a ofwould be to introduce looseness practicelikely
estates, whichinterfere ofthat settlementmight withseriously speedy

it is the toof the lawpolicy promote.
The some illus-itselfcarelessness furnisheswhich this case discloses

re-tration of countreason to uponwhat if there wasbemight expected
considerations,lief it of theseagainst from the courts. But independent

to bewe are of the too well establishedthis construction isthatopinion
without the of thechanged action legislature.

dismissed.Petition


